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BRANDON C. SAMPLE, and on behalf of all simlarly
situated federal prisoners in the United States and its
territories,

Pl ai ntiff-Appellant,
ver sus

FEDERAL BUREAU OF PRI SONS,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. GC-02-CV-265

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Brandon C. Sanple’s petition for panel rehearing is DEN ED
The opinion of the court issued on Novenber 21, 2003, 2003 W
22770157, is withdrawn and the follow ng is substituted:

Sanpl e, federal prisoner # 33949-037, appeals the district
court’s dismssal of his civil rights and Adm nistrative

Procedures Act (APA) action for failure to state a clai munder 28

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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US C 8 1915(e)(2)(B)(ii). Sanple filed suit against the Bureau
of Prisons (BOP) to declare its pronul gation and enforcenent of
the Inmate Financial Responsibility Program (|1 FRP) as exceedi ng
the scope of its authority, and he sought to enjoin the BOP s
enforcenent of the IFRP against himand simlarly situated
prisoners. Sanple was convicted of nunmerous counts of mail and
securities fraud and, in addition to an inprisonnent term was
sentenced to pay $275,000 in restitution and $1,800 in special
assessment .

Sanpl e argues that the district court did not review his
cl ai munder the APA and that he is not raising a challenge to his
sentence but, rather, a challenge to the BOP's authority to
promul gate and apply the | FRP

W reviewa 28 U S.C. § 1915 dism ssal for failure to state

a claimunder the sane de novo standard of review applicable to

di sm ssal s made pursuant to FED. R Cv. P. 12(b)(6). Harris v.
Hegmann, 198 F.3d 153, 156 (5th G r. 1999). W nust determ ne
if, taking Sanple’s allegations as true, no relief could be
grant ed based on those allegations. |1d.

Sanpl e shoul d have raised his challenge to the restitution

aspect of his sentence on direct appeal. United States v.

Hatten, 167 F.3d 884, 887 & n.5 (5th Gr. 1999). The dism ssa

of his conplaint for failure to state a claimis AFFI RVED



