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The court sua sponte issues this supplenental opinion
correcting the initial opinion issued in this case April 19, 2004.
For the reasons stated bel ow, we delete the reference in the first
sentence of the April 19 opinion to the nunber of years of

supervi sed rel ease inposed as a part of defendant’s sentence; we

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



also strike from the opinion the |ast sentence thereof reading
“this action is REMANDED for the sole purpose of allowing the
district court to correct the witten judgnent to reflect that the
termof supervised release is tw years” and we |i kew se strike the
portion of the direction at the end of the opinion reading
“REMANDED FOR CORRECTI ON OF CLERI CAL ERROR IN JUDGVENT.” In al
ot her respects the opinion of April 19, 2004 remains in effect as
I ssued.

Def endant pleaded guilty to Count 2 of the Indictnment which
charged himwi th possession with intent to distribute of “nore than
50 kilograns but less than 100 kilograns of marihuana, that is
approxi mately 91 kilograns of mari huana, a Schedule | controlled
substance” in violation of 21 U S.C. 88 841(a)(1) and 841(b)(1)(C
The PSR noted that “since the statute of conviction for the instant
offense requires a three-year term of Supervised Release, the
GQuideline termapplicable in this case is three years. US S. G 8§
5D1.2(a)(2) and (b).” No party raised any objection to the
statenent in the PSR that the mandatory term of supervised rel ease
was three years. At the sentencing hearing on May 8, the district
court orally inposed sentence, which included 57 nonths of
confinenent followed by two years of supervised release. The
district judge did not then give any reason for inposing two years
of supervised release or any indication that he was aware of what
the PSR said in this respect; nor did the parties say anything

about the term of supervised release. Section 841(b)(1)(0O



provides for a termof inprisonnent of not nore than twenty years
and al so provides “notw thstanding § 3583 of Title 18, any sentence
inposing a term of inprisonnent under this paragraph shal

i npose a termof supervised rel ease of at |l east 3 years in addition
to such termof inprisonnent. ”

As reflected by the docket entry for My 27, 2003, the
district court on that day in the presence of the Assistant United
States Attorney and the attorney for the defendant infornmed the
parties that the court had erred regardi ng the supervised rel ease
term of two years because the guideline requires a three year
supervi sed release term and that the court would sign a judgnent
reflecting a three year supervised release termand that there was
no objection by the parties. This is confirned by a witten mnute
entry of May 27, 2003 (which was not included in the record on
appeal furnished to this court, but has since been furnished to us
by the district clerk’s office). The judgnent signed by the
district court on May 27 and entered in the docket May 28, 2003,
reflects a termof three years of supervised release. As noted,
this is required by 21 U S.C 8§ 841(b)(1)(C. This is the case
even though the of fense of convictionis a Cass C felony under 18
U S C 8 3559(a)(3) and even though 18 U S. C. § 3583(b)(2) calls

for a term of supervised release of “not nore than 3 years” for
Class C felonies. The supervised release provisions of 21 U S. C
8§ 841(b)(1)(C apply “notw thstandi ng section 3583 of Title 18.”

The provisions of Guideline § 5D1.2(a)(2), stating that for a O ass



C felony supervised rel ease termshould be two years but not nore
than three years, is not applicable because subsection (a) is
expressly made “subject to subsection (b).” Section 5D1. 2(b)
provi des that “the termof supervised rel ease i nposed shall not be
| ess than any statutorily required termof supervised rel ease.” W
al so observe that defendant‘s notice of appeal, though filed My
15, 2003, did not deprive the district court of authority to take
the actionit did as reflected in the May 27, 2003 m nute entry and
the judgnent of conviction signed that day and entered May 28,
because under Fed. R App. P. 4(b)(2) a notice of appeal filed
after the court announces sentence but before the entry of judgnent
is treated as filed “on the date of and after the entry.””

Qur prior opinion of April 19, 2004 is hereby nodified as
stated in the first paragraph of this supplenmental opinion, and,
pursuant to our April 19, 2004 opi nion so nodified, the judgnent of
the district court is accordingly hereby

AFFI RVED.

"On our initial consideration of this matter we were m sl ed by
the statenent nade in the brief of appellant and in the brief of
appel | ee, each, that the supervised rel ease was for two years, and
neither party nmakes nention of the three year termstated in the
j udgnent or of the May 27, 2003 mnute entry. W observe, however,
that the parties were each represented by different counsel on
appeal than in the trial court.



