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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

PEDRO DAM AN MARTI NEZ- CARRI LLO,
al so known as Pedro Martinez-Carrill o,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. L-99--4411

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Pedro Dam an Martinez-Carrillo (Martinez), represented by the
Federal Public Defender (FPD), seeks to appeal two judgnents
revoking probation inposed following tw prior guilty-plea
convictions for illegally entering the United States. The FPD did
not file atinely notice of appeal, nor seek a tinely extension of
the tinme for filing a notice of appeal. See FED. R Aprp. P. 4(b)(1)

& (4). Instead, five nonths after the revocation, the FPD filed a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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motion for the “judicial renmedy” of an out-of-tine appeal. The
district court granted the notion.
“[A] district court does not have the authority to create
appellate jurisdiction sinply by ordering an out-of-tine direct

crimnal appeal. Conpliance with the Federal Rules of Appellate

Procedure is inperative.” United States v. West, 240 F. 3d 456, 459

(5th Gr. 2001). West did not create a new renedy, but addressed
only the proper procedures for granting an out-of-tinme appeal
pursuant to 28 U . S.C. § 2255. 1d. at 459-61 (“Since the 1960s, our
court, pursuant to a 8 2255 notion, has permtted an out-of-tine
appeal when a def endant was deni ed assi stance of counsel on appeal,
through counsel’s failure to perfect an appeal.”) (citations
omtted).

We VACATE the district court’s order granting the “judicial
remedy” of an out-of-tine appeal, and we REMAND the case. The

district court should determne, in light of Castro v. United

States, __ US. _, 124 S. C. 786, 792 (2003), whether it will
construe the notion for “judicial renedy” as a 28 U S.C. § 2255
notion and, if so, whether Martinez received i neffective assi stance
of appellate counsel. |[If the district court construes the notion
as a 8 2255 nmotion and finds ineffective assistance, then the
constructive 8 2255 notion should be dism ssed w thout prejudice
and the judgnent reentered. The district court may accept any
pl eadi ngs or conduct any hearings necessary for conpliance with

this order.
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ORDER VACATED, CASE REMANDED.



