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PER CURI AM !

David Gene Morris sued several enployees of the Texas
Departnent of Crimnal Justice (TDCJ) for retaliation. 1In the
district court, the TDCJ enpl oyees noved for summary judgnent
based on qualified immnity. The district court determ ned that
material issues of fact precluded summary judgnent and deni ed the

nmotion. The TDCJ enpl oyees appeal the district court’s denial of

Pursuant to 5TH QRoUT RULE 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



summary judgnent.

In this appeal, the Ofice of the Texas Attorney Ceneral
(AG, acting on behalf of the TDCJ enpl oyees, asks this court to
establish a newrule of law. Specifically, the Texas AG asks
this court to require an inmate bringing a retaliation claimto
show that he suffered a nore than de mnims adverse act. The
Texas AG argues that this requirenment woul d avoi d endl ess
litigation, assure that prisoners do not insulate thenselves from
disciplinary action by claimng retaliation, and avoid judici al
i nvol vment in mnor disciplinary acts. The Texas AG mai ntains
that requiring a nore than de mnims retaliatory act would hel p
the courts screen inmate retaliation cases.

The Texas AG advanced this argunent tw ce before the
district court—irst inits notion for summary judgnent and again
inits notion for reconsideration—but the district court did not
address the argunent. Because the de mnims argunment was not
the Texas AG s main argunent before the district court, this
court cannot determ ne whether the district court declined to
address the argunent or whether the district court failed to
address the argunent through inadvertence. The district court,
nevert hel ess, deserves the first consideration of the argunent.

Al t hough this court will affirma judgnment on a ground not relied

on by the district court,? this court does not ordinarily reverse

2See Johnson v. Sawyer, 120 F.3d 1307, 1316 (5th G r. 1997)
(explaining that this court can affirma sunmary judgnment on
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a district court on a ground it did not rely upon. Reversing on
an unrelied-upon basis deprives the district court of the
opportunity to squarely address the issue and to develop a nore
conplete record on the disputed matter. For that reason, this
court REMANDS this case to the district court for consideration
of this argunent. Because the Texas AG s remai ni ng argunents
rely on fact questions over which this court lacks jurisdiction,
the court DI SM SSES the appeal to the extent that the appeal is
based on those fact questions.

APPEAL DI SM SSED; CASE REMANDED

grounds not relied on by the district court if those grounds were
asserted in that court by the novant).
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