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Allen Petty, Jr. (Petty) appeals the 292-nonth sentence
i nposed after a jury convicted himof 44 counts of mail and wre
fraud (fraud counts) and 54 counts of nopney-|aundering and ot her
illegal financial transactions (noney-laundering counts) arising
from a “Ponzi schene.” Petty contends that the district court
wrongly determ ned that (1) the | osses caused by the cri ne exceeded

$7 mllion; (2) there were nore than 50 victins of the schene;

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



(3) Petty was relocating his operation to Canada to evade |aw
enforcenent or regulators; (4) Petty was an organi zer or | eader of
a crimnal activity with five participants or that was otherw se
extensive; and (5) Petty abused a position of trust to further the
crime.

Under the United States Sentencing Quidelines provisions
pertaining to the grouping of counts, the Probation Oficer
preparing the Presentence Report (PSR) calculated two separate
of fense levels, one for the fraud counts and one for the noney-
| aundering counts. The noney-| aundering of fense | evel was based in
part on the fraud offense |evel. Petty’s ultimate sentence was
based on the offense level for the noney-laundering counts, which
was higher than the offense level for the fraud counts. See
US S G 88 2S581.1, comment. (n.6) (directing application of
8 3D1.2(c) in noney-laundering cases), 8§ 3Dl.2(c) (directing
grouping of fraud and noney-|aundering accounts), § 3D1.3(a)
(directing use of highest offense | evel where offenses are grouped
pursuant to 8§ 3DLl.2(c)).

The sentencing court did not exceed its “great latitude” in
maki ng a “reasonabl e estimate” that the anmount of | oss exceeded $7
mllion. See U S.S.G 8§ 2Bl1.1(b)(1)(K) &comrent. (n.2(C)); United

States v. Ravitch, 128 F.3d 865, 870 (5th Cr. 1997) (“great

|atitude”). The calculation was in accord with United States V.

Deavours, 219 F.3d 400, 402 (5th Cr. 2000), and U.S.S.G § 2Bl.1,
comment. (n.2(F)(iv)). The court commtted no error.
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The finding of the nunber of victins is reviewed only for
plain error because Petty failed to apprise the district court

specifically of the ground for his objection. See United States v.

Mal donado, 42 F.3d 906, 910-12 (5th Gr. 1995); US S G
8§ 2B1.1(b)(2)(A). The PSR found, and the record shows, that there
were nore than 2000 victinms. Petty stipulated that nore than 50
i nvestors had not received repaynent, and he provi des no reasonabl e
basis for excluding any of themfromthe nunber of victins. Petty
fails to show that the determ nation of the nunber of victins was
erroneous in any way.

Petty’s offense |evel was increased because he was
participating in a relocation of his schenme to Canada in order to
evade | aw enforcenent. See U . S.S.G 8§ 2B1.1(b)(8). Petty admtted
that he was rel ocating his operation, and his unsworn assertions of
a legitimate notive for the relocation failed to rebut the PSR s
findings that indicated Petty was hoping to evade | aw enforcenent.
Absent rebuttal evidence, the district court was entitled to rely

on the PSR s findings without further inquiry. See United States

v. Huerta, 182 F.3d 361, 364-66 (5th G r. 1999). The district
court did not err.

Petty makes no argunment on appeal relevant to the increase of
t he noney-I| aundering offense | evel based upon Petty's role as “an
organi zer or leader of a crimnal activity that involved five or
nmore participants or was otherwi se extensive.” US S G
8§ 3Bl.1(a). He waives appeal of this issue by failing to address
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it. See United States v. Reyes, 300 F.3d 555, 558 n.2 (5th Gr.

2002) (failure to provide l|egal or factual analysis of issue
results in its waiver). The argunents Petty does nmake about the
rol e-adjustnent pertain only to the fraud counts. Lowering the
fraud-count offense | evel based on the role adjustnent would not
reduce Petty’ s sentence because this adjustnent was not used to
cal cul ate the noney-laundering offense |level or, therefore, the
total offense |evel. Accordingly, any error would be harnl ess
under FED. R CRM P. 52(a). In any event, Petty failed to show
any error in the court’s finding that he was the |eader or

organi zer of a crimnal activity that was extensive. See United

States v. Fullwood, 342 F.3d 409, 414-15 (5th Cr. 2003).

Petty’s claim concerning the adjustnent for abuse of a
position of trust pertains only to the fraud offense |evel and
woul d not affect his sentence. Nonet hel ess, we hold that the
district court commtted no error, clear, plain, or otherw se by
concluding that Petty used a “position of trust” to further his

crime. See U S.S.G8§ 3B1.3; United States v. Buck, 324 F.3d 786

793 (5th Cr. 2003); United States v. Dahlstrom 180 F.3d 677, 685

(5th Gr. 1999).
The judgnent of the district court is AFFI RVED

AFFI RVED.



