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M guel A. Martinez, Texas prisoner # 889868, appeals the
di sm ssal of his 42 U.S.C. § 1983 conplaint as frivol ous and
for failure to state a claimpursuant to 28 U. S.C. § 1915A(b)(1).
He argues that he has a constitutionally protected |iberty
interest in not being classified as a gang nenber. He al so

argues that the district court erred when it dismssed his

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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conpl aint without holding a Spears™ hearing or allowing himto
conduct di scovery.

Absent extraordinary circunstances, a prisoner does not
have a constitutionally protected |iberty interest in his
classification or in remining free fromadmnistrative

segregation. See Sandin v. Conner, 515 U S. 472, 485 (1995);

Harper v. Showers, 174 F.3d 716, 719 (5th Cr. 1999). Thus,

Martinez's conplaint failed to state a claimfor relief under

42 U.S.C. § 1983. See Doe v. Rains County |Indep. Sch. D st.,

66 F.3d 1402, 1406 (5th Cr. 1995).
A district court is not required to hold a Spears hearing

in every case. See Beck v. Lynaugh, 842 F.2d 759, 761 (5th Cr

1988). Martinez has shown no error in the district court’s
decision to deny his notion for a Spears hearing. 1d.
Additionally, 28 U S.C. 8 1915A(a) directs the district court to
review, “as soon as practicable after docketing,” a prisoner’s
conpl ai nt agai nst a governnental officer. The statute contains
no requirenent for allowing the plaintiff to conduct discovery
prior to dismssal. 28 U S C § 1915A. Martinez's appeal is

W t hout arguable nmerit and is dism ssed as frivolous. See Howard

v. King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5TH QR R 42.2.

Martinez’s notion for appointnent of appellate counsel is denied.

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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The district court’s dismssal of Martinez' s conplaint and
the dism ssal of this appeal as frivolous both count as “strikes”

for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v. Hanmons,

103 F. 3d 383, 387-88 (5th G r. 1996). Martinez is cautioned that
if he accunul ates three strikes, he will no |longer be allowed to

proceed in forma pauperis in any civil action or appeal filed

while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
8§ 1915(Qq).

APPEAL DI SM SSED;, MOTI ON DENI ED;  SANCTI ONS WARNI NG | SSUED



