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Jorge Alvarez appeals fromthe district court’s sunmary-
judgment dismssal of his 42 U S.C 8§ 1983 action agai nst Ronald
Engl and, a former deputy sheriff of Canp County, Texas. Alvarez
asserts that England violated the Fourth Amendnent by applying
excessive, objectively unreasonable force against him thereby
causing himinjury. Alvarez further argues that England is not

protected by qualified i munity.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 03-40548
-2

Al varez was a passenger in a vehicle that was frequently
driven by Valentin Aguirre, an individual wth an extensive
crimnal history which included assault and weapons viol ati ons.
The police believed that Aguirre m ght be in possession of
firearnms and illegal narcotics. Alvarez did not conply with the
police officers’ orders to remain in the vehicle, and once he was
out of the car, to get on the ground. England could recognize
Agui rre and knew that Alvarez was not Aguirre. However, because
the wi ndows of the vehicle were tinted, the police could not see
if Aguirre was hidden in the car or if the occupants of the car
possessed weapons. Under those circunstances, it was objectively
reasonable for a police officer to believe that Al varez posed a
serious danger to the officers and the public when he appeared to
head back into the car and it was objectively reasonable for a
police officer to apply non-deadly force to gain control over the
situation. This court is not to enploy “the 20/20 vision of
hi ndsi ght,” but nust consider “the fact that police officers are
often forced to nake split second judgnents--in circunstances
that are tense, uncertain, and rapidly evolving--about the anmount
of force that is necessary in a particular situation.” See

G ahamv. Connor, 490 U.S. 386, 396-97 (1989). Because no

reasonabl e fact-finder could conclude that England s use of force
was unreasonabl e and excessive, this court need not decide

whet her England is entitled to qualified imunity.
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The district court did not err in awardi ng summary judgnent
to Engl and.

AFF| RMED.



