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PER CURI AM

Mary Pena, a resident of Texas, sued Associ ates Financi al
Life I nsurance Conpany (AFLIC)in Texas state court alleging that
she was owed noney on a life insurance policy (the Policy)
purchased from AFLIC. AFLIC, a Tennessee corporation, renoved
the case to district court based on diversity of citizenship. On
March 7, 2003, Pena noved for partial summary judgnent and on

March 12, 2003, she noved for class action certification. On

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



March 27, 2003, AFLIC then filed a counter-notion for summary
judgnent. On April 14, 2003 the district court filed a final
order denying both of Pena’ s notions and granting AFLIC s notion
for summary judgnent. Pena now appeals fromthat judgnent.
Finding no error, this Court wll affirm

Fact ual Background

Mary Pena and her | ate husband, Raul Pena, purchased a joint
decreasing termlife insurance policy fromAFLIC. This policy
was purchased to cover a nortgage | oan of $22,538.82 from
CtiFinancial Mrtgage. Raul Pena died on June 27, 2002, stil
owi ng $16, 440. 10 on the nortgage | oan. AFLIC then paid
Citi Financial Mrtgage $16, 440. 10.

Pena contends that the Policy was for $100, 000. 00 and that
she is therefore still owed $83,559.90 ($100,000.00 |less the
$16, 440. 10 paid to Citi Financial Mrtgage).

St andard of Revi ew

This Court reviews the grant of summary judgnent de novo,
applying the sane criteria used by the district court. See Hanks
v. Transcon. Gas Pipe Line Corp., 953 F.2d 996, 997 (5th G
1992). Summary judgnent is proper if the novant can show t hat
there is no genuine issue as to any material fact. See FED. R
GQv. P. 56(c). |If the novant neets this test the burden shifts
to the non-novant to show that there is a genuine issue for

trial. See Taylor v. Gegg, 36 F.3d 453, 457 (5th Gr. 1994).
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To defeat a notion for summary judgnent, the non-novant nust rely
on evidence greater than nere conclusory allegations or
unsubstanti ated assertions. See Little v. Liquid Air Corp, 37

F.3d 1069, 1075 (5th Cr. 1995) (en banc).

The Meani ng of the Policy

In her single issue on appeal, Pena contends the district
court erred in concluding the Policy did not entitle her to any
benefit beyond the paynent of her unpaid nortgage bal ance to
CtiFinancial Mrtgage. Specifically, Pena points to the
follow ng parts of the Policy in support of her interpretation:

“Maxi mum Armount of Life I nsurance $100, 000. 00"

WHO GETS PAI D

. if claimpaynents are nore than your account bal ance,

the difference will be paid by separate conpany check to you

or to the second beneficiary naned in the schedule, if any,
or to your estate.

Joint Life |Insurance Benefit

| f you or your co-insured (spouse or business partner only)

die while insured for the joint |life coverage, we wll pay

t he anobunt of insurance in force at the tinme you or your co-

insured dies after we receive proof of death . . ."

Maxi mum Anount of Life | nsurance

The maxi mum benefit payable in the event of death during the

termof the insurance is [imted to the maxi num anount of

life insurance shown in the schedul e.

In determ ning the neaning of the Policy, Texas rules of
construction apply under the rule of diversity jurisdiction. See
Amica Miut. Ins. Co. v. Mak, 55 F.3d 1093, 1095 (5th G r. 1995).

Under Texas | aw, when contractual terns are unanbi guous courts
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may not change the neaning of those terns. |d. Insurance
policies are interpreted in the sane way as all other contracts.
National Union Fire Ins. Co. v. CBlI Indus., Inc., 907 S.W2d 517,
520 (Tex. 1995).

Courts nust read contracts so as to determne the true
intent of the parties as expressed within the contract. Id. The
terms of a contract are to be construed reasonably, so as to give
each term contextual neaning and avoid rendering any term
meani ngl ess. See ldeal Mut. Ins. Co. v. Last Days Evangeli cal
Ass’'n., Inc. 738 F.3d 1234, 1238 (5th G r. 1986).

Appl yi ng these principles, this Court finds the Policy is
unanbi guous when its terns are read together. The terns of the
Policy clearly indicate that Pena purchased joint decreasing term
life insurance worth $22,538.82 at its initiation. The Policy
al so indicates a termof 96 nonths and a prem um charge of
$1, 114. 32.

Al t hough Pena asserts the Policy was witten for $100, 000. 00
because that is the figure given as the “Mxi num Amount of Life
| nsurance,” no part of that line, or indeed anything else in the
Policy, indicates that the Policy was actually worth that anount.
The plain and ordinary interpretation of this text is that the
| argest amount for which any policy could be witten was
$100, 000.00. There is no indication that the Policy was actually

witten for that anpunt.



Furthernore, Pena’'s interpretation would negate the nodifier
“maximum” It woul d be neaningless for AFLIC to describe a
maxi mum anount if that value were in fact the exact anount that
AFLI C owed each insured in every case no matter the prem um paid
or the specifics of the policy purchased.

The ot her provisions that Pena cites are |ikew se unhel pful
to her interpretation. The “Wwo Gets Paid” clause only applies
if claimpaynents are nore than the insured’ s account bal ance.
Thi s provision does not apply to Pena, because the anmount of life
i nsurance she purchased was equal to her nortgage bal ance. The
“Joint Life Insurance Benefit” provision |likew se only applies to
t he anobunt of insurance “in force at the tinme” of either party’s
death. Because Pena purchased decreasing termlife insurance the
anount of insurance in force at any tine after the policy’s
i nception cannot logically be greater than the original anount
purchased - in this case, $22,538.82. The “Mxi mum Amount of
Life I nsurance” provision describes alimt on benefits payable,
not an anount actually owed.

The Policy states that “[t]he only insurance effective under
this policy is that for which a premumis paid.” The |Insurance
Schedule in the Policy states: “Oiginal Anmount of Decreasing
Life Insurance $22,538.82.” The Insurance Schedul e al so states:
“Joint Decreasing Life Prem um $1, 114. 23" and “TOTAL CREDI T

| NSURANCE PREM UM $1, 114.32.” The prem um charges show that the



only applicable insurance through the Policy - that for which a
prem umwas paid - was the $22,538.82 in Joint Decreasing Life

i nsurance. The Policy includes maxi num val ues for other types of
insurance. It also provides spaces for other anmounts of

i nsurance and other premuns, each filled in “N A" or “NONE.”
This format shows that while the Policy m ght have included other
types of insurance paid for wwth other premuns in this case it
did not.

The district court’s reading of the Policy al so makes sense
considering that the Policy was purchased to secure a | oan of
$22,538.82 from Citi Fi nanci al Mortgage.

Consequently the district court did not err by determ ning
that the Policy did not entitle Pena to receive any benefit other
than the paynent of the renaining nortgage bal ance to
CtiFinancial Mrtgage. As aresult, this Court affirns the
judgnent of the district court.

AFFI RVED.



