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PER CURI AM *

David Lynn Wallen, Texas prisoner # 341807, proceeding

in forma pauperis, filed a pro se conplaint pursuant to 42 U S. C

8§ 1983 and consented to have his case determ ned by a magistrate
judge. After conducting a Spears! hearing to nore fully devel op

VWal l en’s clainms, the magi strate judge di sm ssed the conplaint with

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under the linited

circunstances set forth in 5THQR R 47.5. 4.

! Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985).




regard to all defendants as frivolous and for failure to state a
claimpursuant to 28 U.S.C. § 1915A(b)(1).

As a threshold matter, we conclude that the nagistrate
judge correctly dismssed Wallen’s clains against the State of

Texas because the state is not a “person” who may be sued for

purposes of liability under 42 U.S.C. 8§ 1983. WII v. Mchigan

Dep’t of State Police, 491 U. S. 58, 71 (1989).

VWall en has not shown any error with respect to the
magi strate’s consideration of his prison records in determning

whether to dism ss his conplaint. See Banuelos v. MFarl and,

41 F.3d 232, 235 (5th Gr. 1995); WIlson v. Barrientos, 926 F.2d

480, 483 (5th Gr. 1991). After a de novo review, we further
conclude that the magi strate judge correctly found that Wall en, an
i nsul i n-dependent diabetic, failed to state a claim that the
defendants were deliberately indifferent to his serious nedical
needs based on his allegation that he was served non-di abetic food

| oaf for two separate seven-day peri ods. See Ruiz v. United

States, 160 F.3d 273, 275 (5th Cr. 1998). This conclusion is
based on Wallen’s failure to all ege that any of the defendants knew
t hat he was receiving non-di abetic food | oaf or that receiving such

woul d pl ace Wal l en at risk of serious harm See Farner v. Brennan,

511 U. S. 825, 847 (1994); Estelle v. Ganble, 429 U S 97, 106

(1976); G ddings v. Chandler, 979 F.2d 1104, 1106 (5th GCr. 1992).

Wl | en, however, also alleged that the food | oaves that
he was served were spoiled, rotten, green with m|dew, and infested
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wth insects. He alleged that the consunption of the food | oaves
caused a physical injury, inthe formof vomting and di arrhea that
requi red nedical treatnent. Wallen further alleged that he
personal ly i nfornmed t he def endants who served hi mthe food of these
facts and that he notified the supervisory defendants of these
facts in witing. Liberally construed, Wallen all eges at nost two
seven-day periods in which the food | oaves were so contam nated.
Taken in context, his allegations reflect negligence rather than
the much higher standard of deliberate indifference that is
required to inpose liability for adverse prison conditions. Harper
v. Showers, 174 F.3d 716, 720 (5th Gr. 1999).

For these reasons, the magistrate judge s dismssal of

VWallen’s clainms was correct. The judgnent is AFFI RVED



