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PER CURI AM *

Def endant - Appel | ant Jorge Bargas appeals his conviction and
sentence inposed following his guilty plea for possession wth
intent to distribute marijuana. See 21 U S.C. § 841(b). Bargas
argues, for the first tinme on appeal and to preserve the issue for
possi bl e Suprene Court review, that 21 U S. C 8§ 841 is facially

unconstitutional in the [ight of Apprendi v. New Jersey, 530 U S.

466, 490 (2000). As Bargas concedes, this issue is foreclosed by

United States v. Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000).

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Bargas argues, also for the first tine on appeal, that the
district court erred in calculating his crimnal history score,
assessing a total of three crimnal history points on the basis of
prior offenses commtted when he was 17 years old. See U S. S.G 8§
4A1. 2(d)(2)(B). The parties agree that the plain error standard of
review governs, and that the district court plainly erred in
assessing the three crimnal history points for offenses commtted
bef ore Bargas was ei ght een years ol d, because the sentences for the
prior offenses were inposed nore than five years before the
comrencenent of the instant of f ense. See U S S G 8
4A1.2(d) (2)(B)

Wt hout the assessnent of these three crimnal history points,
Bargas would have received a crimnal history category of 1V,
instead of V. This, in turn, would have produced an inprisonnent
range under the sentencing guidelines of 57 to 71 nonths, instead
of the 70 to 87 nonth range used by the district court at
sentencing. See U S.S.G Ch.5, Pt. A Sentencing Table. The error
affected Bargas’s substantial rights, as it resulted in his
receiving a sentence of 87 nonths’ inprisonnent, a sentence that
exceeded t he maxi numsent ence under Bargas’ s appropri ate gui deli nes

sentencing range by 16 nonths. See United States v. Aderholt, 87

F.3d 740, 744 (5th Cr. 1996). The fairness of the judicial
proceedi ng was seriously affected because the increase in Bargas’s
sentence was erroneous and substantial. See id. Accordingly, we

vacate Bargas’s sentence and renmand the case for resentencing.
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Bargas al so contends, and the governnent concedes, that the
witten judgnment states incorrectly that he was convicted of an
of fense under 21 U S.C. 8§ 841(b)(1)(B), rather than an offense
under 21 U.S.C. 8 841(b)(1)(C. Bargas asks us to remand the case
to the district court for correction of the judgnent pursuant to
FED. R CRM P. 36, and the governnent agrees that a remand for
correction of this “clerical error” would be the proper course.

| rrespective of the governnent’s concession on this point, we
are not convinced, based on the record, that the “error” in the
judgnent is the sort of nechanical or clerical error that is
subject to correction under Rule 36. See FeED. R CRMm P. 36
| nasnmuch as Bargas’s indictnent charged himw th an of fense under
21 U S. C 8§ 841(b)(1)(B), and Bargas pleaded guilty as charged in
the indictnent, the error in the judgnent, if any, is not the kind
that is “clearly a clerical one which should be corrected under

FED. R CRM P. 36].” C. United States v. Sapp, 439 F.2d 817, 821

(5th Gir. 1971).
AFFIRVED IN PART: VACATED IN PART; AND REMANDED FOR
RESENTENCI NG



