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PER CURI AM *

Def endant - Appel | ant Brookshire G ocery Conpany
(“Brookshire”) appeals the district court’s denial of summary
judgnent in its favor and the district court’s grant of sunmary
judgnent in favor of Plaintiff-Appellee Daniel G Kamn Kilgore
Enterprises (“Kilgore”). W reverse and render judgnment in favor

of Brookshire.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Factual and Procedural Background
A Fact s

In 1981, Brookshire |eased retail space in a strip mall in
Kil gore, Texas for the purpose of operating a grocery store.
Brookshire was to be the anchor tenant for the shopping center.
In return for the retail space, Brookshire agreed to pay to the
| essor the greater of either $4,707.69 per nmonth or 1% of
Brookshire’s net annual sales exceeding $5 mllion.! Kilgore
purchased the | eased prem ses in 1994 and is the current |essor
of the property.

In 2001, Brookshire conpl eted construction of a new, |arger
store on | and adjacent to the shopping center. Just before
Brookshire’'s lease with Kilgore was up for renewal, Brookshire
moved into the new buil ding and vacated the | eased property.
Nevert hel ess, Brookshire continued to pay rent under its | ease
with Kilgore and, to Kilgore' s surprise, exercised its option to
renew the | ease for an additional five years.

B. Procedural Hi story

Kilgore filed suit against Brookshire, alleging that

Brookshire breached its obligations under the | ease agreenent by

failing to operate continuously in the shopping center during the

. The | ease agreenent has been anended on three occasions
to adjust the rental anmount required under this provision. The
| at est revision requires Brookshire to pay $93,564 annually plus
1% of net sales in excess of $7.6 mllion.
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termof the |lease. Both parties noved for summary judgnent. The
district court denied Brookshire’'s notion and granted Kil gore’s,
finding that the | ease agreenent required continuous operation of
a grocery store in the | eased property. The parties then entered
into an agreenent that stipulated the anmount of damages but
preserved Brookshire' s right to appeal the district court’s
ruling on liability. After review ng the agreenent, the district
court entered final judgnent in favor of Kilgore. |In keeping
wth the parties’ stipulation, Brookshire now appeals.
1. Di scussi on

A Standard of Revi ew

We review de novo a district court’s decision to grant or to

deny sunmary judgnent. Patterson v. Mbile G| Corp., 335 F. 3d

476, 487 (5th Cr. 2003); see also Scot Props., Ltd. v. Wl -Mart

Stores, Inc., 138 F.3d 571, 573 (5th Cr. 1998). “Under Texas

| aw, summary judgnment nmay be granted if the terns of a contract
are not anbi guous, such that they ‘can be given a certain or

definite legal neaning or interpretation.”” Petula Assocs., Ltd.

v. Dol co Packaging Corp., 240 F.3d 499, 502 (5th G r. 2001)

(quoting Coker v. Coker, 650 S.W2d 391, 393 (Tex. 1983)).
B. Anal ysi s

The parties agree that the outcone in this case depends on
our interpretation of the express provisions contained in their

| ease agreenent; this is not, the parties agree, an inplied-



covenant case. The key language is found in Section 4.01 of the
contract,! which states:

Use of lLeased Premi ses. The Leased Prem ses are |eased
to TENANT, and TENANT shall use and occupy the sane
during the term hereof solely for the purpose of
conduction [sic] this business of a grocery, produce and
meat mar keting establishnent and ot her goods, wares, and
mer chandi se usual ly handl ed by supermarket [sic], wth
related itens as are carried by supermarket operations
generally during the termof this |ease.

Both parties contend that this provision is unanbi guous and can
be interpreted by the court as a matter of |aw, but each party
interprets the provision differently. Kilgore argues that the
pl ai n | anguage of Section 4.01--read in conjunction wth other
provisions in the | ease agreenent and the circunstances
surrounding the | ease’ s execution--requires Brookshire to operate
a grocery store continuously in the | eased property during the
| ease term Brookshire counters that Section 4.01 nerely
restricts the purposes for which the | eased prem ses may be used
and that other provisions of the | ease and circunstances outside
the lease are irrelevant to the neaning of this unanbi guous
provi si on.

The district court agreed with Kilgore’'s reasoning.
Al t hough the court recogni zed that this case involves an express,
rather than inplied, covenant, it found the circunstances

surroundi ng the execution of the |ease agreenent to be useful in

. The | ease agreenent has been anended on three
occasi ons, but Section 4.01 has not been altered.
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di scerning the original intent of the parties who signed the
| ease agreenent. First, the court found the percentage-rent
provision to be relevant. According to the court, such a
provi sion shows that the parties intended for Brookshire to
operate a grocery store; otherw se, there would be no profits
generated fromwhich the additional rent would be paid. Second,
the court thought it relevant that Brookshire was to be the
anchor tenant of the shopping center. Third, the court found the
| ease provision regarding subletting to be pertinent, since it
requi red Brookshire to operate at | east 75% of the premses if
Brookshire subl eased the premses in part. Fourth, the court
found the phrases “during the termhereof” and “during the term
of this |ease” helpful to discerning the intent of the parties to
the | ease agreenent.

Because state | aw governs our interpretation of Section
4.01, we look to Texas state court decisions for guidance.? In

Wil v. Ann Lewis Shops, 281 S.W2d 651 (Tex. G v. App.--San

Antonio 1955, wit ref’'d), the plaintiff had | eased certain
property to the defendant “‘for occupation and use as Ladies’,
M sses’ and Children’s ready-to-wear and accessories and not

ot herw se. ld. at 654 (quoting the parties’ |ease agreenent).

The contract al so had a percentage-rent provision, which required

2 As we find the position of the Texas courts to be
clear, we do not rely on the authority fromother jurisdictions
cited by the parties.



the defendant to pay a certain mninumrent plus the difference
between the mninmumrent and five percent of the gross receipts
of the business conducted on the | eased prem ses. The defendant,
however, never occupied the prem ses or conducted business there.
The plaintiff argued that the defendant had a duty to operate a
store in the | eased prem ses and, since it had not done so, the
defendant owed to the plaintiff the additional rent it would have
pai d under the percentage-rent provision, had it actually
operated the store.

The Texas court disagreed. According to the court, the
| anguage of the contract was “pl ain and unanbi guous”; nothing in
the contract explicitly required the defendant to operate the
store continuously. 1d. at 656. Regarding the occupation-and-
use provision, the court opined: “Clauses simlar to this one
have been construed in many cases, and it has never been held to
be an agreenent to occupy and use the dem sed prem ses, but only
to restrict the purposes for which the prem ses may be used.”
Id. at 654. The Weil court also declined to inply a continuous-
use requirenent fromthe | ease, even though the | ease included a
percentage-rent provision. |d. at 656. According to the court,
because the contract was “plain and unanbi guous,” there was no
reason for the court “to wite into this contract a stipulation
whi ch the parties thenselves did not see fit to place therein.”
Id. The court also noted that it would be problematic to read a
conti nuous-use requirenent into the | ease, because there would be
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no “certain and definite standard” by which to judge conpliance
with such a requirenent. |d.

Al t hough the facts of Wil seemvery simlar to the facts of
this case, Kilgore argues, and the district court held, that the
| anguage of the contract here and the circunstances surroundi ng
its execution are relevantly different fromWil. As explained
bel ow, however, we are not persuaded that any differences between
this case and Weil take this case outside of Weil's hol ding.

Kil gore presents three textual argunents for distinguishing
Weil and for reading Section 4.01 as a continuous-operation
provision. First, Kilgore points to the word “shall” in Section
4.01 and argues that this word nmakes the provision here, unlike
the provision in Wil, mandatory. Second, Kilgore contends that
the plain neaning of the | anguage here, which is different from
the language in Weil, requires Brookshire to operate a grocery
store continuously in the | eased premses. Third, Kilgore argues
that the use of active and passive clauses in Section 4.01 both
di stinguishes this case fromWil and points to the correct
interpretation of the Section: because of the presence of the
passi ve cl ause, the active clause can serve no purpose other than
to require continuous operation.

W note, at the outset, that the court in Wil did not
quote the occupation-and-use provision in full, so it is not
cl ear whether the contract enpl oyed active or passive | anguage;
nor is it clear whether the | anguage included the word “shall.”
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The | anguage quoted in Kilgore's brief (“the premses are
rented”) was the court’s, not the contract’s. Thus,
di stinguishing Wil on these two grounds, as Kilgore would have

us do, is problematic. Even assum ng that the |language in this

case is different fromthe | anguage in Weil, however, we are
still not persuaded by Kilgore' s textual argunents.

First, we do not find that the word “shall” distinguishes
this case fromWil. W agree that the word “shall” nakes

Section 4.01's commandnents binding on Brookshire, but we believe
that the word nakes abiding by the use restriction, rather than
continuously operating the | eased prem ses, conpulsory. |In Palm

v. Mrtgage Investnent Co. of El Paso, a Texas court held that no

inplied covenant to operate a shoe store of the sane size and
character as had been previously operated arose fromthe
follow ng provision: “Said prem ses shall be used only for the
purpose of a shoe store for retail business and shoe repair
shop . . . and for no other purposes whatsoever.” 229 S W 2d
869, 870 (Tex. G v. App.--El Paso 1950, wit ref’d n.r.e.)
(enphasi s added). The court noted that “it may be questi oned
whet her there was any inplied obligation on the part of the
| essee to occupy the premses at all.” [d. at 873. |If the word
“shall” in a use-and-operation provision does not create an
inplied covenant to operate continuously under Texas |aw, then
surely it does not create an express covenant to do so.
Furthernore, we find that the phrases “use and occupy” and
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“during the termof the Lease” in the parties’ contract do not
differentiate this case fromWil. As previously noted, the
premses in Wil were rented “for occupation and use [as a
clothing store]” and the court held that this was a use
restriction rather than a continuous-operation requirenent. W
see no relevant difference between the phrase used in this | ease
(“use and occupy”) and the phrase used in the Wil |ease (“for
occupation and use”). Nor do we believe that the addition of the
phrase “during the termof the Lease” in this contract, which was
absent fromthe Wil contract, changes the nature of the
provision; this |anguage sinply reiterates that the restriction
on use expires when the | ease expires.

Finally, we do not agree with Kilgore s contention regarding
the rel evance of both a passive and an active clause in Section
4.01. The passive clause (“[t]he Leased Prem ses are leased to
TENANT”) and the active clause (“TENANT shall use and occupy the
[l eased prem ses for certain purposes]”) both serve a purpose,
even if we interpret Section 4.01 as a restrictive-use provision.
The passive phrase describes the purposes for which the prem ses
were | eased and the active phrase conmands the tenant to use the
prem ses solely for those purposes. Thus, our reading of Section
4.01 as a restrictive-use provision gives effect to both
provi si ons.

Kil gore argues that, even if the | anguage of the contracts
here and in Weil are not relevantly different, the circunstances
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surroundi ng the contracts’ executions distinguish the two cases.
First, Kilgore points to Section 4.02 of the | ease agreenent,
whi ch has no counterpart in Wil, and which requires Brookshire
to operate at |east 75% of the store if the prem ses were

subl eased in part. Second, Kilgore finds it significant that
Brookshire, unlike the defendant in Wil, was the anchor tenant
of the shopping center.

Al t hough we recogni ze that the Wil contract did not have a
simlar subleasing provision, and that the Wil defendant was not
an anchor tenant, are unpersuaded that these factors should be
central to our analysis. The neaning of Section 4.01, as both
parties agree, is plain and unanbi guous under Texas |aw. Thus,
we need not |ook to either the other provisions of the contract

or the surrounding circunstances to shed |ight on the provision.

See Republic Nat’|l Bank of Dallas v. Nat'l Bankers Life Ins. Co.,

427 S.W2d 76, 80 (Tex. Cv. App.--Dallas 1968, wit ref’d
n.r.e.) (“Courts do not resort to arbitrary rules of construction
where the intention of the parties is clearly expressed in

unanbi guous | anguage.”). These observati ons woul d be nore
relevant if Kilgore argued that Brookshire had an inplied duty to
operate continuously, but Kilgore strenuously contends that
Brookshire explicitly--not inplicitly--covenanted to do so. See
Weil, 281 S.W2d at 654 (commenting that an argunent in favor of
readi ng the occupation-and-use provision in conjunction with

ot her provisions in the contract was an “argunent . . . nore in
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favor of an inplied covenant to use and occupy than an expressed
one”).

In sum we find that Weil controls the case at hand. Thus,
we hold that the restrictive-use provision in parties’ |ease
agreenent does not require Brookshire to use the prem ses as a
grocery store continuously during the |ease term As seen in
Weil, the existence of a percentage-rent provision does not

change this result. See also Scot Props., 138 F.3d at 575-76

(finding no inplied requirenment of continuous operation under a
| ease agreenent, even though the agreenent included a percentage-
rent provision). Brookshire pays a substantial anount of m nimum

rent to Kilgore: $93,564 per year. Cf. Nalle v. Taco Bell Corp.

914 S.W2d 685, 688-89 (Tex. App.--Austin 1996, wit denied).
Thus, it is not necessary--indeed, it would be inappropriate--to
inply fromthe percentage-rent provision that the parties

i ntended for Brookshire to operate continuously. Regardless, as
pointed out by the district court, the existence of a percentage-
rent provision points nore toward an inplied covenant to operate
t han an express covenant, and the parties here agree that this is
an express-covenant case.

Texas courts have long required specificity in creating
conti nuous-operation provisions. See Wil, 281 S.W2d at 654;
cf. Palm 229 S.W2d at 873-74. The parties to this | ease had
the option of inserting an express provision requiring Brookshire
to operate continuously, but they chose not to do so. Thus, we
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hold that the | ease agreenent, and Section 4.01 in particular,
does not require Brookshire to operate a grocery store
continuously in the | eased prem ses during the termof the |ease,
but, instead, nerely restricts the purposes for which Brookshire
may use the | eased property.
I11. Concl usion

Accordi ngly, we REVERSE the district court’s grant of
summary judgnent in favor of Kilgore, REVERSE the district
court’s denial of summary judgnent for Brookshire, and RENDER

judgnent for Brookshire. Costs shall be borne by Kil gore.
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