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Appel I ant | smael Her nandez- Rodri guez (Her nandez) was convi ct ed
by a jury of one count of possession of nore than 500 grans of
cocaine with intent to distribute cocaine and one count of
conspiracy to possess cocaine with intent to distribute nore than
500 grans of cocaine, in violation of 21 UGS C 88 846 and
841(a)(1l). Hernandez appeals his convictions, arguing that there

was insufficient evidence to support them and that the district

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



court erred by admtting evidence that tended to inpeach the
testinony of his witness. W AFFIRM

Her nandez’ s prosecution resulted froma Septenber 2002 search
of a Dodge pickup truck on Bridge One at Laredo, Texas, which is a
port-of-entry from Mexico. Hernandez was the owner of the truck
and its sole passenger; Felipe Zanora, his codefendant, was the
driver. Custons officers found approximately four kil ograns of
cocai ne concealed in the engine manifold of the pickup.

Her nandez noved for a FED. R CRM P. 29 judgnent of acquittal
after the Governnent rested its case, but the district court denied
his notion. He failed to renew the notion after he presented his
case and the evidence was cl osed. He also did not renew his notion
after the jury returned its verdict, as authorized by Rule 29(c).
Therefore, he has wai ved any objection to the denial of the Rule 29
notion he filed.?

Because Hernandez failed to renew his Rule 29 notion, we
review his sufficiency-of-evidence issue under the plain-error
standard.? “Plain error review here looks only to whether the
record i s devoi d of evidence pointing to guilt or contai ns evi dence
on a key elenent of the offense [that is] so tenuous that a

convi ction woul d be shocking.”® W nmay reverse a conviction under

!1See United States v. Robl es-Pantoja, 887 F.2d 1250, 1254 (5th
Cr. 1989).

2See United States v. Cathey, 259 F.3d 365, 368 (5th Cir.
2001) .

31d. (citation and quotation marks omtted).



this standard “only to avoid a manifest m scarriage of justice.”*
In making this determnation, we consider the evidence “in the
light nost favorable to the governnent, giving the governnent the
benefit of all reasonable inferences and credibility choices.”®

Her nandez asserts that the evidence presented at trial
establ i shed only that he was present when hi s co-defendant, Zanora,
was arrested. Hernandez clains that there was no evi dence proving
t hat Hernandez had any know edge of Zanora's illegal activities or
proving a conspiracy anong the nen. W disagree.

“A jury may ordinarily infer a defendant’s know edge of
the presence of drugs fromhis control over the vehicle in which
t hey are found.”® When the contraband is hidden, as it was here, we
require “additional circunstantial evidence that is suspicious in
nature or denpbnstrates guilty know edge.”’ I n Hernandez’ s case,
there were circunstances, in addition to his ownership and control
of the pickup, that were sufficiently suspicious to support the
jury’'s finding of guilty know edge. First, the two subjects
clainmed to have spent two weeks in Mexico, yet they had only one
overni ght |uggage bag. Mor eover, the inspection agents found

evi dence that the engine had been tanpered with and di scovered a

“United States v. Parker, 133 F.3d 322, 328 (5th Cir. 1998).

SUnited States v. Ruiz, 860 F.2d 615, 617 (5th Cir. 1988)
(citation and quotation marks omtted).

United States v. Villareal, 324 F.3d 319, 324 (5th Cr.
2003) .

I'd.



tool box in the truck. The fact that the inspectors were able to
use the tools found in the pickup to renove the manifold and ot her
conponents supports an inference that Hernandez knew that cocaine
was hidden in the manifold.? Finally, there was considerable
testinony regarding Hernandez’'s deneanor during the search.
Her nandez di d nost of the tal ki ng and responding to the i nspector’s
guestions at the primary inspection point. In the secondary
i nspection area, when he was asked Hernandez if he had had any work
done to the engine block or manifold area, Hernandez answered no.
However, he then turned away and ceased to watch what they were
doing to the pickup. After the cocai ne was found and Her nandez was
handcuffed, he did not say anything or otherw se react, thereby
indicating his |ack of surprise. Thi s evidence, taken together
with his ownership and control over his truck, “could reasonably
support a finding of guilt beyond a reasonabl e doubt.”?®

There was also anple evidence of the existence of a
conspiracy. For exanple, the jury was entitled to believe Zanora’s
testinony that he and others were involved in hiding the cocaine in
the pickup, wthout <crediting his testinony that tended to
exonerate Hernandez. ! In addition, nechanical expertise was

required in order to conceal the cocaine in the manifold of the

8See United States v. Shabazz, 993 F.2d 431, 442 (5th Cr.
1993) .

%Jackson v. Virginia, 443 U S. 307, 318 (1979).

10See United States v. Merida, 765 F.2d 1205, 1220 (5th Cir
1985) .



pi ckup. Since there was anple evidence supporting Hernandez's
convictions, we cannot say that there was a “mscarriage of
justice.”

Hernandez also contends that the district court
reversibly erred by admtting into evidence statenents nade by
Zanora to Custons Agent Daniel deckman after his arrest.
Her nandez argues that the statenents were not adm ssi bl e under FED.
R Evip. 801(d)(2)(E) because they were not made in the course of
and in furtherance of the conspiracy. Her nandez’ s argunent is
W thout nerit.

Zanora, who had pleaded guilty on the conspiracy count,
testified for the defense that he had agreed to transport the
cocaine in the pickup wthout Hernandez’'s know edge. After
Her nandez rested his case, the Governnent call ed Agent d ecknman to
testify in rebuttal. Def ense counsel objected to d eckman’'s
testifying relative to Zanora’s statenents to him arguing that he
made them after his arrest and not in furtherance of the
conspiracy. Both the court and the prosecutor then expl ai ned that
the Governnent was calling G eckman in order to inpeach Zanora's
testinony. Defense counsel responded that he would not object to
it on that basis. decknman then testified that Zanora had said he
had no know edge that cocaine was ever placed or hidden in the
pi ckup. Rul e 607 provides in part that “[t]he credibility of a

W t ness may be attacked by any party.” Another witness' s testinony



may be used to contradict that of the witness to be inpeached. !
Her nandez does not object to the use of deckman’s testinony for
i npeachnent purposes. Accordingly, Hernandez is not entitled to
any relief based on decknman’s rebuttal testinony.?!?

AFFI RVED.

114 Weinstein' s Federal Evidence, 8§ 607.06[1] (2d ed. 2004).

2See Al-Ra’id v. Ingle, 69 F.3d 28, 33 (5th Cir. 1995)
(hol ding that an appell ant abandons a claimby not briefing it).




