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PER CURI AM *

Si | vestre Hernandez- Gai nzar appeal s his guilty-pl ea conviction
and sentence for violating 8 US C 8§ 1326(a) and (b)(2) by
attenpting to enter the United States w thout perm ssion foll ow ng
hi s conviction for an aggravat ed fel ony and subsequent deportati on.
For the first tinme on appeal, Hernandez argues that § 1326(b) is

unconstitutional because it treats a prior conviction for a fel ony

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



or aggravated felony as a sentencing factor and not as an el enent
of the offense. However, he acknow edges that this argunent is
contrary to Al nendarez-Torres v. United States,! in which the
Suprene Court held that enhanced penalties under 8§ 1326(b) are
sentenci ng provisions, not elenents of a separate offense. As we
have noted, Apprendi v. New Jersey? did not overrule the Court’s
hol di ng i n Al nendarez-Torres, and we nust follow Al nendarez-Torres
“unl ess and until the Suprene Court deternmnes to overrule it.”3
Her nandez’ s conviction and sentence are therefore AFFI RVED

Her nandez al so asserts that we should remand his case to the
district court for correction of a clerical error in the judgnent.
The Governnent concedes that remand is appropriate pursuant to
Federal Rule of Crimnal Procedure 36 for the |limted purpose of
correcting the judgnent to reflect that the offense of conviction
was attenpted illegal reentry rather than being “found in” the
United States illegally.*

AFFI RVED, REMANDED FOR THE LIM TED PURPCSE OF CORRECTI NG

CLERI CAL ERROR | N JUDGVENT.

1523 U.S. 224 (1998).
2 530 U. S. 466 (2000).
3 United States v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000).

4 See United States v. Angel es- Mascote, 206 F. 3d 529, 531 (5th
Cir. 2000).



