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Plaintiff-Appellant Alvin L. Carthon, Sr. appeals fromthe
district court’s grant of Defendant-Appellee Johnson Controls,
Inc.’s notion for sunmary judgnent with respect to Carthon’s
clains of enploynent discrimnation, retaliation, and intenti onal
infliction of enotional distress. For the follow ng reasons, we
AFFI RM

BACKGROUND

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Carthon, an African-Anerican nmale, was hired by Johnson
Controls as a mai ntenance nechanic for its Shreveport, Louisiana
plant in 1999. Since that tinme, Carthon asserts that he has been
deni ed pronotions to five different positions because of his
race. First, in 2000, Mark Geer, the plant engi neering manager
and Carthon’s supervisor, left the conpany and his position was
elimnated. According to Carthon, his supervisors elimnated the
post to prevent himfrom applying for and receiving a pronotion.
Second, Carthon alleges that he was discrimnated agai nst when
Mchael Giffith, a white female, was selected to fill a newy
creat ed mai ntenance superintendent position in 2000. Third,
Carthon asserts that he shoul d have been pronoted when Johnson
Controls created a project engineer position designed to absorb
the duties fornerly perforned by the plant engi neering nmanager.
| nstead, Brian Esposito, a white male, was selected. Fourth,
Carthon conplains that Chet Sears, a white nale, was pronoted to
a manager trainee position instead of Carthon. Last, Johnson
Controls selected Morgann Davidson, a white female, for a quality
engi neer position over Carthon in late 2000. 1In general, Carthon
contends that his non-pronotions were incidents of racial
di scrim nation because his “qualifications were equal to, or in
many cases exceeded, those who were awarded the position[s], al
of whom were white.”

Carthon al so alleges that he was subjected to unlawful
retaliation when he was witten up for failing “to scan out at

the end of his shift” on Septenber 20, 2000. According to



No. 03-31106
-3-

Carthon, he received this warning, his first disciplinary
sanction at Johnson Controls, on Septenber 26, 2000——one day
after expressing to two supervisors his concern that he was being
deni ed pronotional opportunities at Johnson Controls because of
his race. Carthon also clains to have suffered nental angui sh,
enbarrassnment, and humliation as a result of his various non-
pronotions and the disciplinary action.

In March 2002, Carthon brought suit against Johnson Controls
al l eging enpl oynent discrimnation and retaliation, in violation
of Title VII of the CGvil R ghts Act of 1964, as anended, 42
U S C 8§ 2000e et seq. (2000), and Louisiana |law, see LA Rev.
STAT. ANN. §§ 23:301 et. seq. (West 1998), § 51:2256 (West 2003).
In addition, Carthon brought a state law claimfor intentional
infliction of enotional distress. Johnson Controls subsequently
filed a notion for summary judgnent on all of Carthon’s clains.
The district court granted this notion and entered a judgnent in
favor of Johnson Controls. Carthon tinely appeals.

1. DI SCUSSI ON

We review a district court’s grant of summary judgnent de

novo, applying the sane standard as the district court. Manning

v. Chevron Chem Co., 332 F.3d 874, 877 (5th Gr. 2003). Summary

judgnent is proper when the record, viewed in the |ight nost
favorable to the non-noving party, denonstrates no genui ne issue
of material fact and the noving party is entitled to judgnent as

a mtter of law See FED. R CQvVv. P. 56(c); see also Blowv. Gty

of San Antonio, 236 F.3d 293, 296 (5th Cr. 2001).




No. 03-31106
-4-

A. Empl oyment Di scrim nati on

In the district court, Carthon attenpted to prove that
Johnson Control s’s enpl oyees intentionally discrimnated agai nst
hi m because of his race by utilizing the famliar burden-shifting

framewor k of McDonnell Douglas Corp. v. Green, 411 U S. 792, 802-

05 (1973).! Under this framework, Carthon was first required to
establish a prima facie case of discrimnation by a preponderance
of the evidence on each of his non-pronotion clains by show ng
that (1) he is within a protected class, (2) he was qualified for
the position, (3) he was not selected, and (4) the position was
filled by a person not in the protected class. See Blow, 236
F.3d at 296. The district court assuned, for the purposes of
sunmary judgnent, that Carthon nmet this initial burden.?

A plaintiff’'s prima facie case “creates a rebuttable
presunption that the enployer unlawfully discrim nated agai nst”
him Johnson, 351 F.3d at 622 (internal quotation marks
omtted). The burden of production then shifts to the enpl oyer
to proffer a legitimate, non-discrimnatory reason for not
pronmoting the plaintiff. See Blow, 236 F.3d at 296-97. Here,

Johnson Controls provided evidence that it did not chose Carthon

. The parties do not dispute that Title VII principles
govern Carthon’s state |law discrimnation clains. See Johnson v.
Loui si ana, 351 F.3d 616, 619 n.1 (5th Gr. 2003).

2 Because we agree with the district court that this case
can be resol ved on other grounds, we need not address Johnson
Controls’s argunent that Carthon failed to present a prim facie
case of discrimnation. See Perez v. Region 20 Educ. Serv. Cr.
307 F.3d 318, 324 (5th Cr. 2002).
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to fill the positions both because his supervisors had concerns
about his efficiency, initiative, attitude, and conmuni cation
skills and because the individuals who were sel ected had
supervi sory experience, |leadership abilities, and/or histories of
goi ng “above and beyond” their assigned duties.® Therefore, to
survive the notion for sunmary judgnent, the district court
required Carthon to provide sufficient evidence to create a
genui ne issue of material fact regardi ng whether these reasons
were nerely a pretext for discrimnation. See id. at 297-98.
Utimately, the district court held that Carthon did not neet
this burden because he offered only conclusory allegations that
he was nore qualified than the other applicants.

On appeal, Carthon clains that the Suprene Court’s deci sion

in Desert Palace, Inc. v. Costa, 539 U S. 90 (2003), signals the

dem se of the MDonnell Dougl as franmework. In Desert Pal ace, the

Court held that a plaintiff who presents only circunstantial (and
not direct) evidence of discrimnation is nevertheless entitled
to a “mxed notive” jury instruction under 42 U S. C

8§ 2000e-2(m. 1d. at 101. Inportantly, to succeed on a Title
VII claimunder the m xed notive analysis, the “plaintiff need
only present sufficient evidence [to denonstrate that] ‘race,

color, religion, sex, or national origin was a notivating

factor behi nd the adverse enpl oynent decision. 1d. (enphasis

3 The conpany also noted that it did not pronote Carthon
to the plant engi neering manager position because that post was
el im nated as unnecessary based on the size of the Shreveport
plant at the tinme Geer |left the conpany.
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added). According to Carthon, Desert Palace inplicitly overrules

the McDonnel |l Dougl as burden-shifting franework, allow ng al

Title VII plaintiffs to proceed under a m xed notive theory of

recovery. W need not reach the question whether Desert Pal ace

has changed the role of McDonnell Douglas in Title VII cases,

however. Carthon waived this argunent by invoking the MDonnel

Dougl as framewor k bel ow. See Hillstromv. Best Wstern TLC

Hotel, 354 F.3d 27, 30-31 (1st G r. 2003). And, even assum ng
that the issue was preserved, the outcone of this case would be
unaf f ect ed because Carthon “has provided no evidence, direct or
circunstantial, fromwhich a reasonable jury could logically
infer that [race] was a notivating factor” in Johnson Controls’s

pronoti on deci si ons. Allen v. Gty of Pocahontas, Ark., 340

F.3d 551, 557 n.5 (8th CGr. 2003); see also Love-lLane v. Martin,

355 F.3d 766, 786-87 (4th Cr. 2004); Hllstrom 354 F.3d at
30- 31.

As the district court correctly noted, Carthon introduced no
evi dence tending to show that Johnson Controls’s reasons for not
pronmoting himwere pretextual. Carthon disagrees, and asserts
that the conpany’s reliance on largely subjective criteriais
itself evidence of pretext. But, we have held that “[t]he nere
fact that an enpl oyer uses subjective criteria” to make
enpl oynent deci sions does not denonstrate pretext. Manning, 332
F.3d at 882. Carthon also argues that because he testified in
hi s deposition that he has never been counseled for |ack of

efficiency, poor initiative, or ineffective communication skills,
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t hese reasons for not pronoting himare necessarily false. Yet,
Carthon’s contention is belied by his own adm ssion, in the sanme
deposition, that he was verbally counsel ed by a supervisor
regarding the length of time it took himto conplete his
assignnents and to respond to mai ntenance calls. Finally,
Carthon’s assertion that “his education was equivalent . . . and
at tines superior to the other candi dates selected” is equally
unpersuasive. Even if Carthon is correct,* this fact does not
cast doubt on Johnson Controls’s assertion that the sel ectees
were nore qualified to fill each position because of their on-

t he-j ob experience and work performance. See Price v. Fed.

Express Corp., 283 F.3d 715, 723 (5th G r. 2002) (holding that a
plaintiff’s “better education, work experience, and | onger tenure
with the conpany do not” create an inference of pretext); Odomv.
Frank, 3 F.3d 839, 847 (5th Gr. 1993) (refusing to infer pretext
unless “[the plaintiff]’s qualifications leap fromthe record and
cry out to all who would listen that he was vastly——or even
clearly—nore qualified for the subject job than” the candi date
sel ected).

Because Carthon failed to provide any evidence of pretext,
we affirmthe district court’s grant of sunmmary judgnment to
Johnson Controls on the non-pronotion clains.

B. Retal i ati on

4 In his deposition, Carthon admtted that he was
unfamliar with Giffith's, Davidson’s, and Sears’s experience,
qualifications, and background.
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Carthon next contends that the district court erred in
concluding, as a matter of |law, that Johnson Controls did not
unlawful ly retaliate against himby issuing a witten
di sci plinary warning one day after he conplained to his superiors
about racial discrimnation in the conpany. To establish a prim
facie case of retaliation under Title VII, Carthon nmust show “(1)
that [he] engaged in activity protected by Title VII, (2) that an
adver se enpl oynent action occurred, and (3) that a causal |ink
exi sted between the protected activity and the adverse enpl oynent

action.” Fierros v. Tex. Dep’t of Health, 274 F.3d 187, 191 (5th

Cr. 2001) (internal quotation marks omtted). W agree with the
district court that Carthon failed to satisfy the second prong of
this test. “This court has determned that only ‘ultimte

enpl oynent decisions,’ ‘such as hiring, granting |eave,

di scharging, pronoting, and conpensating’ satisfy the ‘adverse
enpl oynent action’ elenent of a prima facie case of retaliation.”

ld. (quoting Dollis v. Rubin, 77 F.3d 777, 781-82 (5th G

1995)); see also Mattern v. Eastnman Kodak Co., 104 F.3d 702, 707

(5th Gr. 1997) (“[Qur court has stated that ‘Title VII was
designed to address ultimate enpl oynent decisions, not to address
every deci sion nmade by enpl oyers that arguably m ght have sone

tangential effect upon those ultinmte decisions. (quoting
Dollis, 77 F.3d at 781-82)). Carthon’s receipt of a single

di sci plinary warni ng—w t hout an attendant change in the terns or
condi tions of his enpl oynent—does not qualify as an ultimate

enpl oynent decision. See Thomas v. Tex. Dep’t of Crimnal
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Justice, 220 F.3d 389, 394 n.2 (5th Gr. 2000) (holding that
“receiving formal discipline” is not an “ultimate enpl oynent
deci sion”).

On appeal, Carthon suggests that the Suprene Court
inplicitly overruled this circuit’s ultimte enpl oynent deci sion
doctrine when it held that the anti-retaliation provision of
Title VII, 42 U.S.C. § 2000e-3(a), protects fornmer as well as

current enployees. See Robinson v. Shell Gl Co., 519 U S 337,

346 (1997). W disagree. After Robinson, we have continued to
apply the “ultimate enpl oynent decision” doctrine. See, e.q.,

Hernandez v. Crawford Bldg. Mterial Co., 321 F.3d 528, 531 (5th

Cir. 2003); Burger v. Cent. Apartnent Mynt., Inc., 168 F.3d 875,
878 (5th Gr. 1999). As we explained in Mattern, by limting
recovery to cases where an enployer’s retaliation inpacts an
ultimate enpl oynent decision, this circuit ensures that an action
that “m ght jeopardi ze” enploynent decisions in the “future,” but
has as yet had no tangi ble effect, does not give rise to
liability. 104 F.3d at 708. Robinson, which held that a
plaintiff could bring a claimof retaliation after her forner
enpl oyer provided a negative job reference in response to her
application for enploynent at a different conpany, does not cast
doubt on the viability of this rule. 519 U S. at 339, 346.

| nportantly, the negative reference in Robinson was tied to a
specific “ultimte enploynent decision” (hiring), albeit not by
the fornmer enployer; it was not actionable sinply because it

m ght have affected an enpl oynent decision that may or nay not
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have taken place in the future. Carthon’s receipt of a single
written disciplinary warning, by contrast, does not rise to the

| evel of actionable retaliation. W therefore affirmthe
district court’s grant of summary judgnent to Johnson Controls on
this claim

C. Intentional Infliction of Enptional Distress

Finally, Carthon asserts that the district court erred in
concluding that his claimfor intentional infliction of enotional
distress was legally insufficient. |In Louisiana, an enployee may
recover against his enployer for intentional infliction of
enotional distress if he denonstrates “(1) that the conduct of
the [enpl oyer] was extrene and outrageous; (2) that the enotional
distress suffered by the [enpl oyee] was severe; and (3) that the
[ enpl oyer] desired to inflict severe enotional distress or knew
that severe enotional distress would be certain or substantially

certain to result fromhis conduct.” Wite v. Minsanto Co., 585

So. 2d 1205, 1209 (La. 1991). Viewing the record in the Iight
nost favorable to Carthon, his allegations fail to satisfy the
first prong of this analysis. Johnson Controls’s non-

di scrimnatory decisions not to pronote Carthon on five

occasi ons, conbined with the issuance of a single disciplinary
war ni ng after Carthon conpl ai ned about not receiving the
pronotions, is not conduct that is “so outrageous in character,
and so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious and utterly intol erable

inacivilized community.” |[d.; cf. Nicholas v. Allstate Ins.
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Co., 765 So. 2d 1017, 1025-28 (La. 2000) (review ng cases).
Thus, we affirmthe district court’s grant of summary judgnent to
Johnson Controls on this claim

[11. CONCLUSI ON

Accordingly, we AFFIRMthe judgnent of the district court.



