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Appeal fromthe United States District Court
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District Court Cause No. 02-CV-382

Bef ore H GG NBOTHAM DAVI S and PRADO, Circuit Judges.'?
PRADO, G rcuit Judge.

This appeal arises fromthe district court’s dismssal of

'Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



the appellant’s Title VII enploynent discrimnation clains. In
his conplaint, the appellant, Brij M Janneja, alleged that the
appel l ees, Louisiana State University at Eunice, et al.
di scrim nat ed agai nst him based on his race by denying him
adequat e pay increases. The appellees noved to dismss the
appellant’s clains on grounds the clains were tinme-barred. In
the alternative, the appellees noved for summary judgnent. After
considering the notion, the district court found the appellant’s
clains were tine-barred and di sm ssed the appellant’s cl ai ns.
The appel | ant chal |l enges that action in this appeal.
Standard of Revi ew

This Court reviews the district court's dism ssal under Rule
12(b) (6) de novo and therefore applies the sane rules as the
district court.? 1|In considering a notion to dismss, the
district court nust accept the allegations presented by the
plaintiff as true and determ ne whether those allegations state a
claimfor which relief can be granted.® The court will grant a
nmotion to dismss only when it appears the plaintiff can prove no

set of facts in support of his claimthat would entitle himto

’See Vander Zee v. Reno, 73 F.3d 1365, 1368 (5th Cir. 1996);
Eason v. Holt, 73 F.3d 600, 601 (5th Gr. 1996).

3See Rankin v. City of Wchita Falls, Tex., 762 F.2d 444,
446 (5th Cr. 1985).



relief.* \Wen matters outside the pleadings are presented to the
court and not excluded, the court nust treat the notion as one
seeki ng sunmary judgnent and nust give the opposing party the
opportunity to present sunmary judgnent evidence in opposition.?®

In this case, the district court relied on a docunent
out si de the pl eadi ngs—specifically, a copy of the appellant’s
EECC charge. The district court, however, extended the tinme for
di scovery and did not dismss the appellant’s clainms until nonths
after the discovery deadline passed. As a result, this Court
W Il uphold the dism ssal of the appellant’s clainms so |ong as no
genui ne issue of material fact exists about whether the
appellant’s clains are tine-barred.?

Whet her the Appellant’s Clainms Are Tinme-Barred

The district court determ ned the appellant’s clains are
ti me-barred because the appell ant conpl ai ned about conduct that
did not occur within the 300 days preceding the filing of the
appel lant’s EEOC charge. In his first issue, the appell ant
mai ntains the district court erred in dismssing his clains
because the date shown on his EEOC conplaint is not the actual

date he filed his charge. Although his EECC charge is dated

“See Canpbell v. City of San Antonio, 43 F.3d 973, 975 (5th
Cr. 1995).

°See FED. R Qv. P. 12(b).

See FED. R CV. P. 56.



August 9, 2001, the appellant contends he actually filed his
charge on April 25, 2000. To support that claim the appell ant
relies on a letter and answers to an EECC questionnaire that he
purportedly sent to the EECC on April 22, 2000 and that were
recei ved by the EEOC on April 25, 2000.

Cenerally, a Title VII plaintiff nust file a charge with the
EECC within a certain tine frane after the alleged conduct.” In
a deferral state |like Louisiana where the appellant’s |awsuit was
filed, a plaintiff nmust file his charge within 300 days of the
conpl ai ned-of conduct.® As a result, the plaintiff nust file his
charge with the EECC within 300 days of the alleged
di scrim natory conduct.

In his conplaint, the appellant conpl ai ned about conduct
that occurred outside of the 300-day filing period.
Specifically, the appellant conpl ai ned about a comment nade in a
performance eval uati on dated May 19, 1999; a March 9, 2000 enai
allegedly referring to himas a disgruntled faulty nenber; and a
March 13, 2000 neeting in which he maintains he was harassed.
None of these events occurred within the 300 days preceding the
date reflected on the appellant’s EECC charge-i.e, August 9,
2001. As a result, no question exists about whether the

appellant’s clains are tine-barred.

'See 42 U.S.C § 2000e-5(e)(1).

8See i d.



Al t hough the appellant maintains he actually filed his
charge on April 25, 2000, he presented this argunent to the
district court after the district court dismssed his clains.

I nstead of raising the issue in his response to the appellees’
nmotion, the appellant raised the argunent in a notion for

reconsi deration of the dismssal of his clainms. [In considering
the notion for reconsideration, the district court observed the
appellant failed to present the argunent earlier, and failed to
explain the 16-nonth gap between his April 22, 2000 letter and
the date of his EEOC charge. To clarify the issue, the district
court requested additional briefing. |In response to the request,
the appellant still failed to explain why he did not raise the
argunent earlier, but suggested additional discovery was
required. After considering that subtle suggestion, the district
court determ ned the appellant had not been diligent in seeking
addi tional discovery and denied the appellant’s notion for
reconsideration. To the extent the appellant chall enges that
determ nation on appeal, this Court agrees with the district
court’s assessnent.

Al t hough problens with [imtations were apparent fromthe
face of the plaintiff’s conplaint, the appellees placed the
appel l ant on notice that they intended to chall enge the
tinmeliness of the appellant’s clains in their answer. In
particul ar, the appellees answered that the appellant’s “Title
VII clains arising nore that 300 days prior to his EEOC charge

5



are also tine-barred/ prescribed.” The appellees raised the
issue again in the parties’ Rule 26(f) report. In that report,

t he appel | ees nmai ntai ned the appellant’s “clains occurred outside
of the applicable statutory Iimtations and/or prescriptive
periods.” The appellees then noved to dism ss the appellant’s
claimbased on limtations period. ddly enough, the appell ant
did not address the tineliness of his clains in his response to
the notion to dism ss.

The district court, however, denied the notion initially
because there was no evidence in the record the appellant had
exhausted his admnistrative renedi es and ordered the attorneys
to file docunentation show ng the appel |l ant had exhausted his
admnistrative renedies. After the appellees presented the
appellant’s right to sue letter, the district court reconsidered
the notion and dism ssed the appellant’s clainms. Under these
circunstances, a plaintiff does not act with diligence in seeking
addi tional discovery. As aresult, the district court properly
denied the notion for reconsideration.

Whet her the Continuing Tort Doctrine Applies

In his second issue, the appellant contends the EEOC tine
limt should not be applied to his clains because of the
continuing tort doctrine. “The continuing violation theory
relieves a plaintiff of establishing that all of the conpl ai ned-

of conduct occurred within the actionable period if the plaintiff



can show a series of related acts, one or nore of which falls
within the limtations period.”® None of the conduct that the
appel I ant conpl ai ns about, however, occurred within the
limtations period. As a result, the continuing violation
doctrine does not apply.
Concl usi on

To survive the appellees’ notion, the appellant was required
to submt evidence that raised a genuine issue of material fact
about whether his clains were tine-barred. The appell ant,
however, failed to present such evidence. Instead of presenting
conpetent summary-j udgnent evi dence, the appellant presented a
copy of a letter that he purportedly sent to the EECC. Notably,
the letter was not supported by any indicia of reliability. Even
t hough conpetent evidence may exist that the appellant initiated
a charge with the EEOCC on April 25, 2000, the appellant did not
present that evidence to the district court. As a result, the
district court properly found that no question exists about
whet her the appellant’s clainms are tinme-barred. Because the
conduct the appellant conpl ai ned about is tinme-barred, the
continuing tort doctrine does not apply to the appellant’s
clains. Because the appellant’s clains are tine-barred, this

Court AFFIRMS the judgnent of the district court dism ssing the

%Cel estine v. Petrol eos de Venezuella SA, 266 F.3d 343, 351
(5th GCr. 2001).



appellant’ s clai ns and denying the notion for reconsideration.

AFF| RMED.



