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| van Joseph appeals, pro se, the denial of his 28 U S C
8§ 2241 habeas petition challenging his deportation order. (H's
nmoti ons for appoi ntnent of counsel and rel ease pendi ng appeal are
DENI ED. )

Joseph clainms he was denied his right to counsel during his
deportation proceeding and, as a result, was deprived of his rights

to apply for an adjustnment of status under 8§ 245(a) of the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Imm gration and Nationality Act (INA) and for a discretionary
wai ver under INA § 212(c). Joseph filed a notion in the Board of
Imm gration Appeals (BIA) to reopen/reconsider his deportation
proceeding in order to present these clains. The notion was deni ed
as untinely. Because Joseph does not contest that tineliness
ruling, the issue is waived. See Yohey v. Collins, 985 F.2d 222,
224-25 (5th Gir. 1993).

Joseph also clains he was eligible to apply for, and was
entitled to, a discretionary wai ver of renoval under INA 8§ 212(c).
Joseph is correct that 8 304(b) of the Illegal Immgration Reform
and Inmgrant Responsibility Act (IIRIRA) and 8 404(d) of the
Antiterrorismand Effective Death Penalty Act (AEDPA) did not apply
to his deportation proceeding because his proceeding comenced
before their effective dates. See INS v. St. Cyr, 533 U S. 289,
318 (2001); 8 CF. R 8§ 212.3(g). Contrary to Joseph’s contenti ons,
however, under the lawin effect prior to the Il RI RA and AEDPA, he
was not entitled to 8§ 212(c) relief. The term“aggravated fel ony”
was not defined in the INA until after Joseph’s Septenber 1988
convi ction, when Congress passed the Anti-Drug Abuse Act (ADAA) in
Novenber 1988. Neverthel ess, application of the ADAA to his
conviction has no inpermssible retroactive effect. See
Scheidemann v. INS, 83 F.3d 1517, 1521 & n.5 (3d Gr. 1996)
(denying relief on this claim and listing cases from six other

circuits rejecting it).



Furt hernore, Joseph’s deportation proceedi ng was not rendered
fundanentally unfair by the INS delay in proceeding with it.
“Unli ke a crimnal defendant, an alien in deportation proceedi ngs
has no constitutional right to a speedy proceeding.” Alfarache v.
Cravener, 203 F.3d 381, 383 (5th Cr. 2000). Moreover, to the
extent Joseph contends that eligibility for 8§ 212(c) relief is a
liberty or property interest, warranting due process protection,
his argunent is foreclosed. See United States v. Lopez-Otiz, 313
F. 3d 225, 230 (5th Gr. 2002), cert. denied, 537 U.S. 1135 (2003).

Because Joseph was released from crimnal custody after 8
Cctober, 1998, INA 8 236(c) (directing the Attorney General to
assune custody over certain categories of crimnal or terrorist
aliens) is applicable to him and his argunent that the district
court erred in determning the | aw governing his custody status is
W thout nerit. See Matter of Rojas, 23 1 & N Dec. 117 (BI A 2001).

For the first time on appeal, Joseph asserts: he is not
deportabl e under INA § 241(a)(2)(C; he has acquired citizenship
through his wife and son; and he is entitled to an INA §8 212(h)
wai ver of deportability. Because Joseph did not assert these
claims in his 8§ 2241 petition, we decline to consider them See

Flores-Garza v. INS, 328 F.3d 797, 804 n.7 (5th Cr. 2003).

AFFI RVED; MOTI ONS DENI ED



