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PER CURI AM *
On August 26, 2004, this court affirmed the sentences of

Mauri ce R emer Cal houn, Jr. United States v. Cal houn, 383 F. 3d

281 (5th Gr. 2004). The Suprene Court vacated and remanded for

further consideration in light of United States v. Booker, 125

S. . 738 (2005). Calhoun v. United States, 125 S. C. 1068

(2005). W requested and received supplenental letter briefs

addressing the inpact of Booker.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Cal houn contends that the district court violated his Sixth
Amendnent rights under Booker by inposing Sentencing Guidelines
i ncreases based on factors that were neither submtted to a jury
for proof beyond a reasonable doubt nor admtted by him He
concedes that such argunent is raised for the first tinme and is

reviewable for plain error only. See United States v. Mares, 402

F.3d 511, 520-21 (5th Gr. 2005), petition for cert. filed (Mar

31, 2005) (No. 04-9517). The parties do not dispute that the
first two prongs of the plain-error test have been satisfied:
There is Sixth Arendnent error in Cal houn’s case, and such error

is “plain” under Booker. See id. at 521.

To satisfy the third prong of the plain-error test, Cal houn
must show that his “substantial rights” were affected. See id.
“The pertinent question is whether [the appellant] denonstrated
that the sentencing judge--sentenci ng under an advi sory schene
rather than a mandatory one--woul d have reached a significantly
different result.” 1d. This question requires us to assess
whet her “there is [an] indication in the record fromthe
sentencing judge’'s remarks or otherw se that gives us any clue as
to whether [ ]he would have reached a different conclusion” if
sentenci ng under an advisory schene. 1d. at 522. That the
district court sentenced Cal houn to 60 nonths in prison, within a
51-to0-63-nonth guideline inprisonnment range, and that the court

stated that it was “going to follow the rules,” are not
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i ndi cations that the court would have inposed a “significantly
different result.” No plain error is apparent.

Cal houn al so contends that the application of a mandatory
CQuidelines regine was a “structural” error that was “per se
prejudicial” and “infect[ed]” his trial in a “pervasive and
system ¢ manner.” Sentencing a defendant pursuant to a nandatory
gui del i ne schene, standing al one, constitutes “Fanfan” error, and

such an error is “plain.” See Booker, 125 S. C. at 750, 768-69

(addressing preserved chall enge in conpanion case); United States

v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Cr. 2005). For

t he reasons di scussed above in connection with Cal houn’s first

argunent, however, Cal houn has not established that such error

affected his substantial rights. See Val enzuel a- Quevedo, 407
F.3d at 733.

Cal houn’ s suppl enental brief contains an infornmal request
that this court grant en banc consideration to the issue whether
Mares’s plain-error formulation for Booker cases is correct. He
also has filed a notion for leave to file a second suppl enent al
brief addressing why he believes Mares was incorrectly deci ded.
Cal houn has not renotely conplied with FED. R App. P. 35 and 5TH
CGR R 35, which govern the filing of petitions for en banc
consideration. The request for en banc consideration and the
nmotion for leave to file a second supplenental brief are DEN ED.
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