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Joann Waggoner brought this Federal Tort Clainms Act (“FTCA”)
action, alleging that doctors at a Veterans Affairs hospital
wrongfully caused her husband’'s death by failing to properly
di agnose and treat his heart disease. The district court di sm ssed
her claimfor |ack of subject matter jurisdiction because it found
the claimtinme-barred by 28 U.S. C. 8§ 2401(b) and 2675(a). Because

this finding was contrary to Waggoner’s undi sputed al | egati ons and

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



affidavit testinony, we REVERSE and REMAND.
I

Ms. WAggoner’ s husband, a sixty-two-year-old snoker with high
chol esterol, began to suffer chest pains in August 1996. He went
to a VA hospital for treatnent and was given a stress test and an
el ectrocardiogram (“EKG’'). A later stress test was schedul ed but
never given. Ms. Waggoner asserts that the EKG showed signs of
heart di sease that shoul d have been noticed by the doctors, but the
doctors assured her that M. WAaggoner was not suffering fromheart
di sease. I nstead, the doctors diagnosed M. Waggoner wth
degenerative joint disease in the spine. He was given nedication
to alleviate his chest pains, but it persisted. M. Waggoner
returned to the VA hospital in late 1997, where again he and Ms.
Waggoner were told that he did not suffer fromheart disease. He
suffered a major heart attack on Decenber 13, 1997, and died on
January 4, 1998. M's. Waggoner received her husband s death
certificate four days | ater on January 8, 1998, which indicated the
cause of death as congestive heart failure and coronary heart
di sease. She filed an admnistrative claim wth the Ofice of
Regi onal Counsel for Veteran's Affairs on January 6, 2000, nore
than two years after her husband’s death but |ess than two years
after her receipt of the death certificate.

Based on these allegations, Waggoner asserts that while she

knew of her husband’s injury on the day of his death, she did not



know, and coul d not have reasonably known, the all eged cause of his
injury - the doctors’ failure to diagnose and treat M. Waggoner’s
coronary heart disease. Considering the doctors’ various
assurances that her husband did not suffer fromheart disease, and
in light of the other possible causes of M. Wggoner’s heart
attack, Ms. Waggoner asserts that she could not have known of the
cause until she received the death certificate on January 8, 2004.
In her view, this is the day her cause of action accrued.
The district court rejected her allegations, finding that-

[ she] was arned with the facts about the harm

done prior to 8 January 1998, even if she was

not certain that the Al exandria VA had been

negli gent when treating her husband. . . . At

[the time M. Waggoner suffered his heart

attack], plaintiff had knowl edge of her

husband’ s heart probl ens and reason to believe

that the Alexandria VA had failed to treat

those problens correctly. . . . Considering

the history of her husband's illness, []

Waggoner cannot claimshe had no know edge of

the existence and cause of his injury until

. . . she received the death certificate on 8

January 1998.
Based on this finding, the court dismssed the suit for |ack of
subject matter jurisdiction because it was not presented wthin the
applicable two-year statute of |[imtations.

|1
We review de novo a district court’s grant of a Rule 12(b) (1)

notion to dismss.?! To the extent that a court rests its di sm ssal

! Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001).
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on a resolution of disputed facts, we review the court’s fact
findings for clear error.? W wll hold a fact finding to be
clearly erroneous when we “have a firm conviction, based on a
review of the entire record, that a m stake has been nade.”?

The FTCA requires a plaintiff to present her claim to the
appropriate federal agency wthin tw years of the actions’s
accrual .* “It is well-settled that these limtation periods are
jurisdictional,”® and “[while substantive state |aw determ nes
whet her a cause of action exists, federal |aw determ nes when t hat
claimaccrues.”® No provision of the FTCA expl ai ns when a cause of
action accrues. The Suprene Court, however, explained in United
States v. Kubrick that a claim under the FTCA accrues when a
plaintiff knows or reasonably should have known “t he exi stence and

the cause of his injury,” although a plaintiff need not know that

2 Wllianmson v. Tucker, 645 F.2d 404, 413 (5th Cr. 1981).
3 Baldwin v. Stalder, 137 F.3d 836, 839 (5th Cir. 1998).

428 U S.C. 8§ 2401(b) (providing that “[a] tort clai magainst
the United States shall be forever barred unless it is presented in
witing to the appropriate Federal agency within two years after
such claimaccrues”); id. at 8§ 2675(a) (providing that “[a]n action
shall not be instituted upon a claimagainst the United States for
money damages . . . unless the claimant shall have first presented
the claimto the appropriate Federal agency and his claim shall
have been finally denied”).

5> Flory v. United States, 138 F.3d 157, 159 (5th Cr. 1998)
(citing Price v. United States, 69 F.3d 46, 54 (5th Cr. 1995)).

6 Johnston v. United States, 85 F. 3d 217, 219 (5th Cir. 1996).
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the injury was the result of negligence.’
1]

After a review of the conplaint, answer, and affidavits, we
can find no reason why Ms. Waggoner knew or shoul d have known the
alleged failure to properly diagnose and treat her husband’ s heart
di sease. Ms. Waggoner presented evidence and allegations
i ndi cating that she coul d not have reasonably known of the inproper
di agnosis and treatnent until she received the death certificate.
Nanmel y, Waggoner provided affidavit testinony that the doctors
assured her that her husband did not suffer fromheart disease, as
well as testinony that she believed a person could die of a heart
attack for many reasons. She provided evidence that her husband
was a si xty-two-year-old snoker with high cholesterol, and finally,
she states the obvious - a heart attack can result froma variety
of factors and causes.

The governnent provided no evidence to rebut her allegations
and evi dence. |Instead, the governnent assuned the cause of action
accrued on the day of death and focused solely on responding to
Waggoner’s alternative assertion that the cause of action should
not accrue until an expert advi sed her of the possible negligence.
By doing so, the governnent ignored WAggoner’s argunent that the
cause of action accrued on the day she received the death

certificate, which placed her <claim within the statute of

" 444 U. S 111, 113, 122-24 (1979).
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limtations. The governnment presents no evidence and does not
expl ain why a reasonable person in Ms. Waggoner’s position could
have known or suspected the nedi cal mal practice when M. \Waggoner
suffered his heart attack
Al t hough the district court correctly held that the accrua

date could not be tolled until she knew the injury resulted from
negli gence, the facts indicate that the court erred in finding that
Waggoner knew the cause of her husband’s death at the tinme of his
heart attack. Ms. Waggoner’s all egations are uncontroverted. The
facts indicate that a reasonabl e person in her situation could not
have reasonably known or suspected the nedical mal practice. After
undergoi ng various tests, the doctors repeatedly assured Ms.
Waggoner that her husband did not suffer from heart disease.
Considering the allegations and evidence presented, and the
governnment’s failure to present any evidence disputing her
allegations, we find that the district court clearly erred in
finding that Waggoner knew of the cause of her husband s injury.
Her claimdid not accrue until she was “arnmed with the facts about
t he harmdone,” giving her know edge, suspicion, or the ability to

di scover the cause.?® This could have occurred no earlier than

8 Kubrick, 444 U. S. at 122-23 (noting that Kubrick, unlike the
plaintiff in this case, “arnmed with the facts about the harm done
to him can protect hinself by seeking advice in the nedical and
| egal community,” and explaining that a party’'s injury “may be
unknown or unknowable until the injury manifests itself; and the
facts about causation may be in the control of the putative
def endant, unavail able to the plaintiff or at |least very difficult
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January 8, 1998, when the death certificate first brought to her
attention that her husband had heart di sease.

REVERSED AND REMANDED

to obtain”); Quinton v. United States, 304 F.2d 234, 241 (5th Cr
1962) (“There is no contention here that the plaintiff or his wife
knew or could have known of the alleged negligent transfusions
prior tothe tine that the wife becane pregnant in 1959. This being
so, we hold that plaintiff's claimaccrued no earlier than 1959 and
that his action was, therefore, tinely.”); Pollard v. United
States, 384 F. Supp. 304, 310 (MD. Ala. 1974) (applying Quiton to
a FTCA wongful death action and holding that “a cause of action
under the Tort C ainms Act accrues when the claimant di scovers, or
in the exercise of reasonable diligence should discover, the
exi stence of the facts upon which the claimis based”).
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