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PER CURI AM ~
Loui si ana pri soner Roderick President appeals fromthe summary

judgnment dism ssal of his 42 U . S.C. 8§ 1983 conpl aint all eging that

"Pursuant to 5TH QR R 47.5 the Court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



he had been detrinentally exposed to environnental tobacco snoke.
In dismssing his conplaint, the district court ruled that
Presi dent had not propounded either evidence suggesting that the
exposure was the cause of his various ailnents or evidence
suggesting that recent changes to his prison’s snoking policy were
ineffective. W affirm

President has filed before this court on appeal affidavits of
several inmates, including hinself, in an attenpt to show that the
prison’s snoking policy is not enforced. These affidavits,
however, do not appear in the record, and they are not referenced
therein. As the affidavits were not before the district court, we
W Il not consider themnow as part of President’s summary judgnment
evi dence. See Munoz v. Orr, 200 F.3d 291, 303 (5th Gr. 2000).
Mor eover, because President gives no explanation, either in his
briefs on appeal or in the record before the district court, as to
why he could not file these affidavits, including his own, before
the district court in support of his claim the district court’s
failure to grant President’s Rule 56(f) notion was not abuse of
di scretion. See Beattie v. Mdison County Sch. Dist., 254 F.3d
595, 605-06 (5th Gr. 2001).

Furthernore, because 28 U S.C. 8§ 1915 does not give the
district court the authority to either pay or waive fees for the
services President requested of the United States Marshals, the

district court properly denied President’s notion for leave to



performa cotinine test.! See Pedraza v. Jones, 71 F.3d 194, 196
(5th Gr. 1995).

AFF| RMED.

1 Atest designed to neasure the amount of nicotine a person has inhal ed.
We al so observe that there is nothing to suggest that the results of this test
could alone suffice to authorize the granting of any relief.
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