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Def endant s- Appel l ants Plant Fab, Inc. and Gary Ventrella
appeal the district court’s order permanently enjoining themfrom
further prosecution of their clainms against Plaintiff-Appellee
Cronmpt on Manuf acturing Conpany arising out of an accident in

Bat on Rouge, Louisiana. For the follow ng reasons, we affirm

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| . FACTUAL AND PROCEDURAL HI STORY
In July 1993, a tanker truck expl oded in Baton Rouge,
Loui siana, spilling a hazardous m xture of chemcals. Cronpton
Manuf acturi ng Conpany, Inc.--then known as Uniroyal Chem cal
Conpany, Inc.--brought suit against various defendants to recover
clean-up costs it incurred related to the accident. Uniroyal

Chem Co. v. Deltech Corp., No. 93-CV-998 (M D. La. June 23,

1997), vacated in part, 160 F.3d 238 (5th Cr. 1998), nodified on

reh’g, 160 F.3d 258 (5th Cir. 1999).! A federal jury apportioned
fault for the accident anong four potentially liable parties.
Cronmpton was found to be faultless.

On July 6, 1994, Plant Fab, Inc. and Gary Ventrella filed
suit in Louisiana state court agai nst various defendants--
i ncluding Cronpton--for damage to their facility caused by the

expl osion.?2 See Plant Fab, Inc. v. Uniroyal Chem Co., No.

. Cronpton is correct to note that many of the judici al
proceedi ngs referenced by Plant Fab and Ventrella are not in the
record and that “[a] court of appeals will not ordinarily enlarge

the record on appeal to include nmaterial not before the district
court.” Kemlon Prods. & Dev. Co. v. United States, 646 F.2d 223,
224 (5th Gr. 1981). W nmay, however, take judicial notice of
rel evant state and federal proceedings. See United States v.
Verlinsky, 459 F.2d 1085, 1089 (5th Gr. 1972) (taking judicia
notice of “[t]he records of the district court and the court of
appeal s here involved”); Paul v. Dade County, 419 F.2d 10, 12
(5th Gr. 1969) (taking judicial notice of a prior state case,
even though it “was not rmade part of the record

on . . . appeal”).

2 Plant Fab and Ventrella initially attenpted to
intervene in Uniroyal, but ultimately withdrew their notion to
intervene and filed this separate suit.
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26,042 (La. 18th Jud. Dist. C. filed July 6, 1994). Pl ant Fab
and Ventrella settled their clains with all defendants save
Cronmpton. Cronpton renoved the case to federal district court on
Oct ober 7, 2002. The district court found that it did not have
federal question jurisdiction and that renoval based on diversity
was untinely, and, therefore, remanded the case to state court
for lack of subject-matter jurisdiction.

Al so on Qctober 7, 2002, Cronpton brought this suit in
federal court against Plant Fab and Ventrella for declaratory and

injunctive relief. See Cronpton Mg. Co. v. Plant Fab, Inc., No.

02-947-B-M (M D. La. Mar. 12, 2003). On June 17, 2003, the
district court, after finding that it had both federal -question
and diversity jurisdiction over the suit, entered judgnment in
favor of Cronpton. The district court ruled that Plant Fab and
Ventrella were collaterally estopped by the jury' s liability
determnations in Uniroyal, in addition to the settlenent
agreenent between Plant Fab, Ventrella, and the Uniroyal

def endants, from pursuing their clains against Cronpton.
Therefore, the district court permanently enjoined Plant Fab and
Ventrella fromcontinuing Plant Fab, their state-court suit.
Plant Fab and Ventrella appeal the district court’s decision to
this court.

1. DI SCUSSI ON

A. St andard of Revi ew



W review a district court’s factual determ nations for

clear error and we review its | egal conclusions de novo. Peaches

Entnit Corp. v. Entnmit Repertoire Assocs., Inc., 62 F.3d 690, 693

(5th Gr. 1995). In particular, “[t]he application of collateral

estoppel is a question of |law that we review de novo.” United

States v. Brackett, 113 F.3d 1396, 1398 (5th Gr. 1997).
B. Anal ysi s
1. Rul e 10 of the Federal Rules of Appellate Procedure
Cronmpton contends that we should dism ss this appeal because
Plant Fab and Ventrella violated Rule 10(b) of the Federal Rules
of Appellate Procedure by not providing this court with the
entire transcript of proceedings before the district court.
Wil e an appellant is not always required to provide a conplete
transcript of district court proceedings, see FED. R Aprp. P.
10(b), the appellant does have a duty to provide those portions

that are necessary for a neaningful review. Birchler v. Gehl

Co., 88 F.3d 518, 519-20 (7th Cr. 1996). Cronpton all eges that
the materials provided by Plant Fab and Ventrella do not neet
this requirenent.

The record in this case is rather extraordinary, in that the
only papers filed by Plant Fab and Ventrella with the district
court were a notion for a status conference and a notice of
appeal. In light of the dearth of witten nmaterial in the

record, it would have been hel pful for Plant Fab and Ventrella to



have included a transcript of all proceedings before the district
court. Nevertheless, the record provided by Plant Fab and
Ventrella, which included a transcript of a status conference,
provides us with sufficient material to rule on at |east sone of
the issues presented by Plant Fab and Ventrella. See id. at 520
(holding that an appellant’s failure to conply with Rule 10(Db)
did not preclude the court froma neaningful review of the nerits
of the appeal). Accordingly, dismssal on this basis is not

required. See GQulf Water Benefaction Co. v. Pub. Uil. Conmmn,

674 F.2d 462, 465-66 (5th Gr. 1982) (holding that an appellant’s
failure to conply with Rule 10 did not mandate di sm ssal of the
appeal). We will, however, “necessarily limt the scope of our

review to the avail able record.” Bozé v. Branstetter, 912 F.2d

801, 803 n.1 (5th Gir. 1990).

Cronpton al so alleges that Plant Fab and Ventrella viol ated
Rul e 10(b)(3), which states that an appellant who does not order
the entire transcript of the district court proceedi ngs nust
“file a statenent of the issues that the appellant intends to
present on the appeal and nust serve on the appellee a copy of
both the order [placed with the court reporter for the partial
transcript] and the statenent [of issues].” According to
Cronmpton, Plant Fab and Ventrella failed to provide Cronpton with
either a copy of the order or a statenent of issues. Thus,
Cronpton urges this court to dismss Plant Fab and Ventrella’'s

appeal .



Cronpton’s assertion is well-taken; Plant Fab and Ventrella
did apparently violate Rule 10(b). As we expl ai ned above,
however, the materials provided by Appellants are sufficient for
a review of at |east sone of the issues presented on appeal. In
addition, Cronpton has pointed to no portion of the transcript
that it would have included had it been notified by Plant Fab and
Ventrella that the entire transcript would not be nade part of
the record. Therefore, in this case, Plant Fab and Ventrella's

violation of Rule 10(b) was harnl ess. See RecoverEdge L.P. v.

Pent ecost, 44 F.3d 1284, 1290 (5th G r. 1995). For this reason,
we decline to exercise our discretion to dismss Plant Fab and
Ventrella s appeal for violation of Rule 10(b). See id.

2. Jurisdiction

The district court based its jurisdiction over this suit
both on the diversity of the parties, see 28 U S.C. § 1332
(2000), and on the AIl Wits Act, see 28 U S.C. § 1651 (2000).
Pl ant Fab and Ventrella contend that both of these determ nations
were wong. According to Plant Fab and Ventrella, the district
court could not have had diversity jurisdiction because the very
sane district court, in a case involving the sane parties and the
sane incident, found that it did not have subject-matter
jurisdiction and remanded the case to state court. [In addition,
Plant Fab and Ventrella argue that the district court did not

have federal -question jurisdiction because the AIl Wits Act



cannot provide the basis for such jurisdiction.

Section 1332 provides that “district courts shall have
original jurisdiction of all civil actions where the matter in
controversy exceeds the sum or val ue of $75,000, exclusive of
interest and costs, and is between . . . citizens of different
States.” Cronpton, in its anended conplaint, alleged that the
parties were diverse and that the anmount in controversy exceeded
$75,000. Thus, Cronpton met its initial burden for establishing

jurisdiction under 8§ 1332. See Aetna Cas. & Sur. Co. v. Hllnman,

796 F.2d 770, 775 (5th Gr. 1986) (“The party seeking to invoke
the jurisdiction of the federal court has the burden of proving
that jurisdiction exists.”). On appeal, Plant Fab and Ventrella
have not disputed the facts alleged in Cronpton’s conpl ai nt and
have pointed to nothing in the record suggesting that Cronpton’s
pl eadi ngs are erroneous. |ndeed, Plant Fab and Ventrell a never
denied Cronpton’s allegations before the district court.
Furthernore, our own search of the record on appeal has uncovered
not hing that contradicts Cronpton’s allegations. Therefore,
Cronmpton has net its burden of showng that the district court
had diversity jurisdiction over this suit.

Still, Plant Fab and Ventrella contend that the district
court’s determnation that it had jurisdiction nust have been
erroneous, since the court had previously remanded Pl ant Fab,
whi ch involved the sane parties, for |lack of subject-matter
jurisdiction. The district court’s conclusion in Plant Fab,
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however, is not inconsistent wwth the district court’s concl usion
that it had jurisdiction here.

The district court renmanded Plant Fab to the state court
because (1) the petition for renoval on the basis of diversity of
citizenship was untinely under 28 U S. C. 8§ 1446(b) (2000) and (2)
the district court did not have federal -question jurisdiction

under the All Wits Act. See Syngenta Crop Prot., Inc. V.

Henson, 537 U. S. 28, 33 (2002) (“Because the All Wits Act does
not confer jurisdiction on the federal courts, it cannot confer
the original jurisdiction required to support renoval pursuant to
8§ 1441.7). Thus, tineliness of the renoval petition, rather than
the parties’ failure to neet the requirenents of 8§ 1332,
prevented the district court from exercising jurisdiction over
Plant Fab on the basis of diversity. Here, by contrast, there is
no tineliness issue. Furthernore, the uncontradicted evidence
shows that the parties are diverse and that the anmount in
controversy exceeds $75,000. Thus, we conclude that the district
court had subject-matter jurisdiction based on 28 U . S.C. § 1332.°

Because the district court had diversity jurisdiction, we

3 Plant Fab and Ventrella further argue that the district
court should be found to | ack jurisdiction because, otherw se,
Cronmpton would be allowed to have its clains heard in federa
court even though it did not tinely renove the pending state-
court suit. This argunent is neritless. |If the requirenents of
8§ 1332 are net, the district court has subject-matter
jurisdiction, and (of course) 8 1332 has no exception for cases
where the party failed to tinely renove a simlar state-court
case.



need not reach Plant Fab and Ventrella s argunent that the
district court |acked federal -question jurisdiction.

3. Full Faith and Credit and Col |l ateral Estoppel

Plant Fab and Ventrella also argue that the district court
erred by applying collateral estoppel to bar them from continuing
their state-court suit against Cronpton. First, Plant Fab and
Ventrella contend that the district court violated the Full Faith
and Credit Act, 28 U S.C § 1783 (2000), by applying collateral
estoppel after the state court had denied Cronpton’s notion for
summary judgnent, which was based on Cronpton’s coll ateral
estoppel theory. Second, Plant Fab and Ventrella maintain that
the issues relied on by the district court in finding them
collaterally estopped were not “fully and vigorously litigated”
by the defendants in Uniroyal, as required by this circuit for

application of collateral estoppel. See Gandy Nursery, Inc. V.

United States, 318 F.3d 631, 639 (5th Cr. 2003).

On the record presented by Plant Fab and Ventrella, there is
no indication that either of these issues was raised before the
district court. In this circuit, we usually do not consider
i ssues raised for the first time on appeal, absent “extraordinary

circunstances.” Vogel v. Veneman, 276 F.3d 729, 733 (5th Cr

2002) (citation and internal quotation marks omtted).
“Extraordi nary circunstances exist when the issue involved is a

pure question of law and a m scarriage of justice would result



fromour failure to consider it.” Coqggin v. Longview |Ind. Sch.

Dist., 337 F.3d 459, 469 (5th Cr. 2003) (citation and internal
quotation marks omtted). For exanple, we will consider an issue
“when the asserted error is so obvious that the failure to
consider it would result in a mscarriage of justice.”
Id. at 469-70 (5th Cr. 2003) (citation and internal quotation
marks omtted). Because we do not find such extraordinary
circunstances to be present here, we decline to address these
I ssues.
L1l CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court enjoining Plant Fab and Ventrella from conti nui ng

to prosecute Plant Fab, Inc. v. Uniroyal Chem Co., No. 26,042

(La. 18th Jud. Dist. C&. filed July 6, 1994).
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