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MELANI E CHI SHOLM next best friend of mnors Christina Chisholm
and Meredith Chisholm ET AL.,

Plaintiffs,
LI NDA ELLI SON, next best friend of mnor Erin Ellison, WLLIE MAE
REAMS, next best friend of m nor Jonathan Turner, on behal f of
t hensel ves and others simlarly situated,
Pl ai ntiffs-Appellees,

ver sus

DAVID W HOOD, as the Secretary of the Louisiana Departnment of
Heal th and Hospitals,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CV-3274-J)

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM ~

Def endant contests, as being excessive, the hourly rates set
by the district court in awarding attorney’'s fees to plaintiffs.

Def endant does not chal |l enge the “l odestar”, which is determ ned by

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GQR
R 47.5. 4.



mul ti plying the nunber of conpensabl e hours reasonably expended by
a rate considered appropriate in that community. See Shipes v.
Trinity Industries, 987 F.2d 311, 319-20 (5th Gr. 1993). Rather,
def endant contends the specific rates set by the district court for
plaintiffs’ experienced counsel are excessive when conpared to
previous awards in conparable civil rights cases, previous rates
set by another district court for these very attorneys, and the
non-profit status of the organization which enploys two of
plaintiffs’ attorneys.

Al t hough the total award for attorneys fees is reviewed for
abuse of discretion, “a district court’s determ nation of a
‘reasonable hourly rate’ is a finding of fact subsidiary to the
ultimate award, and is, therefore, reviewable under the clearly-
erroneous rubric”. Islamc Cr. of Mss., Inc. v. Gty of
Starkville, Mss, 876 F.2d 465, 468 (5th Cr. 1989).

Def endant contends that the district court erred by not
considering the sanme cases reviewed by a nmgistrate judge in
anot her acti on. The district court was not required to do so
Determ nation of the reasonable hourly rate for a particular
comunity is generally established through affidavits of other
attorneys practicing there. E.g., Watkins v. Fordice, 7 F.3d 453,
458 (5th Gr. 1993). The district court evaluated, inter alia, two
affidavits fromlocal attorneys as to prevailing market rates, and

set the rates for plaintiffs’ attorneys within that range.



Def endant conplains that two of plaintiffs’ attorneys were
awarded fees in another action at $25 per hour |ess than the award
here. This award was not clearly erroneous. The district court
must determ ne the appropriate rate on a case by case basis; and,
in sonme instances, the sane attorney will receive different rates
for different cases. See Hopwood v. Texas, 236 F.3d 256, 281 (5th
Cr. 2000), cert. denied by 533 U S. 929 (2001).

Def endant al so contends that two of plaintiffs’ attorneys
shoul d have been awarded fees at |ower rates because of their
affiliation with a non-profit organization. The Suprene Court has
specifically rejected this contentioninreviewng the Cvil R ghts
Attorney’'s Fees Awards Act of 1976, holding that rates for fees
under the Act are to be determ ned by the prevailing market rates.
See Blumv. Stenson, 465 U. S. 886, 893-895 (1984).

Finally, defendant contends the district court erred when
setting the hourly rate for out-of-town counsel. But the rate for
out-of-town counsel was set at $75 less than requested by
plaintiffs, and well within the acceptabl e market range.

The district court’s determnation regarding plaintiffs’
attorneys rates was not clearly erroneous. (Plaintiffs’ notion for
summary affirmance of the portion of the judgnent not contested on
appeal is DEN ED as noot.)
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