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(02-CVv-1796-L)

Bef ore DUHE, BARKSDALE and DENNI'S, Circuit Judges.
PER CURI AM !

Plaintiff, Kenneth Pl edger, appeals the dism ssal on summary
judgnment of his suit brought under 33 U . S.C. § 905(b) against the
owner of the supply boat on which he was injured while | oading

cargo. The district court found no material facts in dispute and

1 Pursuant to 5" CCR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



hel d t hat none of the duties i nposed on shi powners by Scindia Steam

Navi gation Co. v. De Los Santos, 451 U. S. 156, 101 S.Ct. 1614, 68

L.Ed.2d 1 (1981), were breached. Plaintiff appeals the decision
only as to the second (active control) and third (duty to

intervene) duties. After careful de novo review of the record and

full consideration of the witten and oral argunent of the parties
we affirm essentially for the reasons given by the district court.

Plaintiff was a nenber of a three-man Halliburton crew which
had conpl eted work on a well froma stationary lift boat. The crew
was in the process of loading Halliburton’s equipnent fromthe
lift boat to the deck of the Defendant’s supply boat. In the
process of so doing, Plaintiff slipped in algae grow ng on the
wooden deck of the supply boat, and was injured. Before beginning
t he | oadi ng each nenber of the Halliburton crew was aware of the
al gae on parts of the deck, discussed it, and determned that it
did not present a hazard to themin the | oading operation. During
the | oadi ng the seas were sonewhat rough requiring the Captain of
the supply boat to remain at the stern controls and constantly
maneuver the boat to keep it in position next to the lift boat so
that the Halliburton equi pnent could be |lowered to the deck by the
lift boat crane. The evidence varied as to whether the Captain
directed the location at which only the | argest and heavi est piece
of equi pnent was placed, or directed the | ocation of each piece of
equi pnent . The district court accepted Plaintiff’s version of
those facts. There is no evidence that the Captain was aware of
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any al gae on the deck during this operation, although he did know
that at other times algae had appeared on the wet parts of the
deck.

Plaintiff’s primary contention on appeal is that the shipowner
remai ned in active control of the vessel and the | oadi ng operation
because the Captain directed the | ocati on at which each | oad was to
be stowed and operated the vessel to keep it in position next to
the lift boat. However, as the district court pointed out,
determ ning placenent of the cargo does not constitute active

control. Cday v. Daiichi Shipping, 237 F.3d 631 (5" Cr. 2000).

Nei t her does sinply maintaining the position of the ship while the
stevedore and lift boat personnel perform all other duties in
connection with the | oading. For the shipowner to be |iable under
the second Scindia duty the vessel nust exercise active contro

over the actual nethods and operative details of the | ongshoreman’s

work. Breaux v. United States, 1996 W. 626328 at *4 (E D. La.

1996). This record reflects no evidence of such control.

Wth respect to the third Scindia duty (to intervene) the
vessel owner can rely on the stevedore' s expert know edge,
including the stevedore’'s judgnent that a condition, although

dangerous, is safe enough to permt work to continue. G eenwood V.

Soci ete Francaise De, 111 F.3d 1239, 1249 (5'" Cr. 1997). The

vessel owner has a duty to intervene only when it has actual
know edge that the stevedore is using an unsafe practice which is
creating a hazard because the stevedore intends to work in the face
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of the hazard and cannot be relied on to renedy it. See Pinental

v. LTD Canadi an Pacific Bulk, 965 F.2d 13, 15 (5'" Gir. 1992). The

owner’s responsibility is “narrow and requires sonething nore than

mer e shi powner know edge of a dangerous condition.” Singleton v.

@angzhow Ocean Shipping Co., 79 F.3d 26, 28 (5" Cr. 1996)

Plaintiff’s evidence does not create an issue of the Captain’s
actual know edge, but only that he should have known of the
presence of the algae. As the district court also held, however,
even if know edge was established the evidence shows that the
stevedore did not consider the al gae dangerous, or that it created
an unreasonable risk of harmto themor their operation. There is
no evidence that the shi powner should have thought otherw se.

The judgnent granting summary judgnent in favor of the

shi powner i s AFFI RVED



