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PER CURI AM *
| . BACKGROUND

On Septenber 1, 2002, |Isreal Edwards was attending a rap
concert in Shreveport, Louisiana, along with fell ow gang nenbers.
During the course of the concert, nenbers of Edwards’s gang and a
ri val gang exchanged words. The di spute escal at ed and weapons were
dr awn. In the ensuing gunfight, several bystanders and gang
menbers were injured, sone seriously. Tragically, a 16-year-old

femal e bystander, Tatum Strogen, was shot and killed. Testinony at

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



trial indicated that Edwards was carrying a 9-mm pistol he had
obt ai ned before the concert. On appeal, it is undisputed that
whil e Edwards was involved in the gun battle, the bullet that
killed Strogen did not cone fromhis gun.

Foll ow ng Edwards’s conviction for being a felon in
possession of a firearmin violation of 18 U S.C. 8§ 922(g)(1), the
governnent filed a notion for an upward departure based on
Strogen’s death. The district court granted the governnent’s
nmotion and sentenced Edwards to 120 nonths inprisonnent, the
maxi mum all owabl e statutory sentence, well above the original
gui deli nes range of 70 to 87 nonths. Edwards now appeal s, arguing
that the district court’s findings were inadequate and that the
governnent did not show a sufficient nexus between his actions and
Strogen’s death to support an upward departure.

After carefully reviewwng the record, we affirm the
district court’s upward departure.

1. DI SCUSSI ON
A St andard of Revi ew

The Prosecutorial Renmedies and O her Tools to end the
Exploitation of Children Today Act of 2003 (“PROTECT Act”) was
signed into law and becane effective on April 30, 2003. The
PROTECT Act made a variety of changes to existing |aw Sone of
t hese changes relate to the responsibilities of a district court at

the initial sentencing hearing, the standard of review to be



applied by the courts of appeal, and the scope of the district
court’s discretion on renand. See 18 U.S.C. § 3553 (responsi -
bilities of a district court at sentencing); 18 U S.C. § 3742(e)
(standard of review to be applied by the court of appeals);
18 U.S.C. 8 3742(g) (scope of a district court’s discretion on
remand) .

In this circuit, the PROTECT Act’'s standard of review
provi sions, which effected procedural changes in the |law, my be

applied retroactively. See United States v. Bell, 351 F.3d 672,

674-75 (5th Gr. 2003). Thus, while Edwards was sentenced on
April 23, 2003, his appeal was pending on the effective date of the
PROTECT Act, and we nust analyze any challenge to his sentence

under the Act. See, e.q., Lindh v. Mrphy, 521 U S. 320, 327

(1997) (noting that procedural changes typically apply to pending
cases).

Bef ore the enactnent of the PROTECT Act, we reviewed al
departures under a unitary abuse of discretion standard. See

United States v. Harris, 293 F. 3d 863, 871 (5th Gr. 2002); United

States v. Koon, 518 U. S. 81, 96-100 (1996). The PROTECT Act alters

this standard of review.! A nunber of the courts of appeal s have

! The rel evant portion of the PROTECT Act provides that:

(e) Consideration - Upon review of the record, the court of
appeal s shall determ ne whether the sentence
(1) was i nposed in violation of |aw
(2) was inposed as a result of an incorrect application of the
sent enci ng gui del i nes;
(3) is outside the applicable guideline range, and
(A the district court failed to provide the witten
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held that the PROTECT Act authorizes de novo review of all

departures. See, e.q., United States v. Stockton, 349 F.3d 755,

764 (4th Gr. 2003); United States v. Mallon, 345 F.3d 943, 948

(7th Gr. 2003); United States v. Frazier, 340 F.3d 5, 14 (1st Cr.

2003); United States v. Hutman, 339 F. 3d 773, 775 (8th Cr. 2003);

United States v. Jones, 332 F.3d 1294, 1299-1300 (10th G r. 2003).

This court appears to have reached a different result. Bell, 351
F.3d at 676 (applying the abuse of discretion standard where the
district court departed based on a factor that advanced the
obj ectives of § 3553(a)(2)). However, under either standard, the
departure applied in this case was proper.

B. Provi sion of a Witten Statenent

statenent of reasons required by section 3553(c);

(B) the sentence departs from the applicable guideline
range, and
(i) does not advance the objectives set forth in

section 3553(a)(2); or

(ii) is not authorized under section 3553(b); or
(iii) is not justified by the facts of the case; or

(O t he sentence departs to an unreasonabl e degree fromthe
applicable guidelines range, having regard for the
factors to be considered in inposing a sentence, as set
forth in section 3553(a) of this title and the reasons
for the inmposition of the particul ar sentence, as stated
by the district court pursuant to the provisions of
section 3553(c); or

(4) was i nmposed for an offense for which there is no applicable
sentenci ng guideline and is plainly unreasonabl e.

The court of appeals shall give due regard to the opportunity
of the district court to judge the credibility of the w tnesses, and
shal | accept the findings of fact of the district court unless they
are clearly erroneous and, except with respect to determ nations
under subsection (3)(A) or (3)(B), shall give due deference to the
district court’s application of the guidelines to the facts. Wth
respect to determnations under subsection (3)(A) or (3)(B), the
court of appeals shall review de novo the district court’s
application of the guidelines to the facts.

18 U.S.C. § 3742(e).



In sentencing Edwards, the district court stated in
witing that it adopted the factual findings and guideline
application contained in the presentence report. The statenent of
reasons specifically indicated that the court concurred wth the
governnent’s notion requesting a departure from the applicable
gui deline range because the defendant’s participation in the
offense resulted in the death of an individual. The court based
its upward departure on the policy statenent contained in U S. S G
8§ 5K2.1. The reasons provided by the district court are sufficient
to satisfy its obligation under § 3553(c) and § 3742(e)(3)(A).

C. District Court’s Upward Departure Under 88 5K2.0 and 5K2.1

In applying the sentencing guidelines, the courts nust
foll ow bot h the gui delines and the acconpanyi ng policy statenents.

See United States v. Urias-Escobar, 281 F.3d 165, 167 (5th Cr.

2002). Under the PROTECT Act, where the decision to depart is
proper and the extent of the departure is neither too high nor too
|l ow, the court of appeals “shall affirmthe sentence” inposed by
the district court. See 18 U.S.C. § 3742(f)(3).

Inthis case, the district court departed upward fromthe
sentenci ng guideline range based on the death of Tatum Strogen
The policy statenents acconpanying the sentencing guidelines
explicitly provide that “[i]f death resulted [from a crine
puni shabl e under the guidelines], the court my increase the

sentence above the authorized guideline range.” See U S . S.G 8§



5K2.1 (2003). Edwards admts that this provision permts the
district court to depart upward, but he argues that the district
court did not adequately consider “matters that would normally
di stingui sh anong | evel s of hom ci de, such as the defendant’s state
of mnd and the degree of planning or preparation” as required by
t he gui deli nes. See id. In addition, Edwards argues that the
prosecution did not denonstrate a sufficient nexus between the
defendant’s actions and Strogen’s death to warrant the departure.
We disagree with both these contenti ons.

The sentencing transcript makes it clear that the
district court considered a variety of factors including the
defendant’s efforts to obtain a firearmbefore the concert, as well
as his contention that he was sinply firing his weapon in self-
defense. The district court al so considered the “dangerousness of
t he defendant’ s conduct, [and] the extent to which death or serious
bodily injury was i ntended or knowi ngly risked,” as required by the
guidelines, in determ ning the appropri ate extent of the departure.
See id.

Qur review of the record confirnms that Edwards’ s actions
in taking a pistol to the concert, brandishing it during a
firefight, and firing it into a crowded area, significantly
contributed to the course of events that resulted in Tatum
Strogen’s death. This case falls outside the heartland of typical
fel on-i n-possessi on convictions. Because the guidelines cal cul a-
tion for such a conviction does not adequately account for the risk
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of injury that this defendant’s actions created, an upward
departure was warranted. |In addition, the extent of the departure,
froma guideline range of 70-87 nonths to a sentence of 120 nont hs,
was appropriate given the defendant’s actions. |In sum under any
PROTECT Act standard of review, the record |leads us to reach the
sane conclusion as the district court: the defendant’s partici-
pation in a gun battle that led to Tatum Strogen’s death justified
this upward departure.
1. CONCLUSI ON
For the reasons di scussed above, the sentence inposed by

the district court is AFFl RVED



