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Plaintiff-Appellant Jerome C Haas, I|Il (“Haas”) seeks
reversal of the district court’s decisionto affirmthe decision of
the Admnistrative Law Judge (“ALJ”) to deny Haas Suppl enental
Security Incone (“SSI”) and Social Security Disability benefits.
The ALJ found that Haas was not disabled, that he could performa

range of sedentary work, and that there are a significant nunber of

" Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



those jobs in the national econony. Haas argues that the ALJ
failed to give proper weight to the opinions of Haas’'s treating
physicians and failed to provide a reasonable explanation for a
conflict between testinony by the vocational expert (“VE') and the
Dictionary of COccupational Titles (“DOTl”). Because we find that
the proper |egal standards were used to evaluate the evidence and
the ALJ' s decision was supported by substantial evidence in the
record, we AFFIRM the decision of the district court.
BACKGROUND

Haas applied for SSI on Septenber 29, 1999, and Soci al

Security Disability benefits on Novenber 3, 1999. These
applications were denied. In his applications, Haas alleged he
becane disabled on January 9, 1998; however, in his disability

report, Haas asserted that he was first bothered by synptons on
that date but did not beconme unable to work until January 1999.
Haas stated that he stopped working due to severe back pain and
neck i npai rments and that he had under gone t hree back surgeries and
suffered fromdegenerative di sk di sorder and osteoporosis. Haas’'s
prior work experience was in the construction business: as an
el ectrician helper, a safety technician, and a safety supervisor.
Haas’s nedical history includes a March 1999 stair accident
resulting in mnimal spurs and calcification at disk L4; a July
1999 fall resulting in nultiple rib fractures; and several back

surgeries, the |latest being an L5 | am nectony and L4-5 di skectony



i n August 1999.

In Cctober 1999 Haas was examned by Dr. Frank Lopez, who
determ ned Haas had a chronic pain condition and post-traumatic
stress disorder. Dr. Lopez suggested |ong-term physical therapy
and counselor services; he also indicated that wth physical
t herapy Haas coul d obtai n enough strength in his back and shoul ders
to return to gainful enploynent.

Haas underwent a consultive exam nation in Decenber 1999 in
connection with his claimfor disability benefits. Dr. Anand Roy
noted that Haas had a history of back surgery with [imtation of
fl exi on and extension of the back; difficulty wal king and positive
|l eg-raising; mld reduction of flexion of the neck; and mld grip
| oss, but essentially normal fine and dextrous novenent of both
hands. Dr. Roy suggested Haas refrain fromlifting weight and
wor ki ng on uneven surfaces or at heights, due to his back probl ens.

Haas al so underwent a consultive neuropsychiatric exam nation
in February 2000 in connection with his disability benefits claim
Dr. Aretta Rathnell, a psychiatrist, noted that Haas sat back in
her couch wth his |legs propped up and appeared to be totally
confortable. Dr. Rathnell’s overall inpression was that Haas had
depression secondary to his nedical problens and that he was
anxious with a short attention span. She recommended that Haas
recei ve therapy on an outpatient basis.

A residual functional capacity assessnent provided by state
Disability Determ nation Service nedical consultants in February
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2000 indicated that Haas was limted to |ight work activity. The
associ ated psychiatric report noted Haas was depressed about his
condi tion but was capable of sinple, unskilled work.

I n Septenber 2000 Dr. Brian WIllis, who had perforned Hass’s
August 1999 back surgery, performed a radiol ogical exam nation on
Hass. Tests showed degenerative changes resulting in a narrowed
segnent of the cervical spine but no evidence of spinal cord
conpression. Dr. WIlis also perforned an el ectronyography (“EMS")
that was suggestive of upper notor neuron disease, such as Lou
Cehrig' s disease, but not conclusive. Dr. WIlis indicated he did
not observe significant spinal cord or nerve root conpression, nor
did he see the need for additional surgery.

Haas requested that his case be adjudicated by an ALJ. A
heari ng was hel d on February 9, 2001, at which Haas was represented
by an attorney. Haas was 42 at the tine of the hearing, with a
hi gh school education and one year of college. At the hearing
Haas conpl ai ned of headaches, shoul der problens, |oss of strength
and nunbness in his upper and | ower extremties, nuscle spasns, and
constant back pain. He also stated he felt depressed and anxi ous,
and had trouble with his concentration. Haas testified that he
wat ches TV, reads, and takes care of his children but has no soci al
activities. A VE then testified that given the limtations as to
Haas’s age, education, past work experience, and determ ned

residual functional capacity, which the ALJ had assessed to be



l[imted to sedentary work,! such a person could perform as a
messenger or assenbler at the sedentary |evel. The VE further
testified that at the sedentary level, there were 7000 nessenger
positions in the United States, with 335 in Louisiana, and 104, 000
assenbl er positions in the United States, with 600 in Louisiana.
The VE also stated that at the light |evel of exertion, there were
a |arger nunber of both nessenger and assenbl er jobs avail able.
The VE did not |Iist the DOT nunbers or descriptions for these jobs.

The ALJ determ ned t hat Haas was not consi dered di sabled to be
eligible for SSI and Social Security Disability benefits. Although
the ALJ found that Haas was not gainfully enployed, Haas did have
an inpairnment or conbination of inpairnments considered “severe”
under 20 C. F. R 88 404.1520(c) and 416.920(c),? and Haas coul d not
perform his past relevant work, the ALJ al so determ ned that Haas
was not unable to engage in any substantial gainful activity by

reason of any nedi cally determ nabl e physical or nental inpairnent

! The DOT defines “sedentary work” to nean:

Exerting up to 10 pounds of force occasionally (Cccasionally:
activity or condition exists up to 1/3 of the tine) and/or a
negl i gi bl e amount of force frequently (Frequently: activity or
condition exists from1/3 to 2/3 of the tine) to lift, carry,
push, pull, or otherw se nove objects, including the human
body. Sedentary work involves sitting nost of the tinme, but
may involve wal king or standing for brief periods of tine.
Jobs are sedentary if wal king and standing are required only
occasionally and all other sedentary criteria are net.

DOT, Appendi x C.

2 The ALJ referred to subpart (b) of 20 C F. R 88 404.1520 and
416.920 in his decision, but the proper subpart is (c).
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because he could performa significant range of sedentary work, of
which there was a significant nunber of jobs in the nationa
econony. Haas did not rebut this finding.

Haas then filed this action challenging the ALJ's findings.
The nmagi strate judge issued a report and recommendati on that the
ALJ’ s deci sion be affirnmed and Haas’ s conpl ai nt be di sm ssed; Haas
responded wth objections. The district court adopted the
magi strate’s report and recomendations and dismssed Haas's
conplaint. Haas tinely appeal ed.

DI SCUSSI ON

This Court’s review of the Conmm ssioner’s final decision to
deny benefits under the Social Security Act, per 42 U S C
8 405(g), is limted to two inquiries: (1) whether the proper
| egal standards were used in evaluating the evidence and (2)
whet her the decision is supported by substantial evidence in the
record. Brown v. Apfel, 192 F.3d 492, 496 (5th Cr. 1999)
(citation omtted).

The Social Security Act defines “disability” as the “inability
to engage in any substantial gainful activity by reason of any
medi cally determ nable or nental inpairnment which can be expected

to result in death or which has | asted or can be expected to | ast

for a continuous period of not less than 12 nonths.” 42 U S. C
8§ 423(d)(1)(A). A sequential five-step approach is wused to
determ ne whether a claimant qualifies as disabled. 20 CF. R



88 404.1520(a), 416.920(a). The claimant bears the burden of
proving the first four steps to showthat: (1) heis not presently
engaged in substantial gainful activity; (2) he has a severe
inpairment; (3) the inpairnment is either listed or equivalent to an
inpairnment listed in the appendix to the regulations; and (4) if
the inpairnment is not equivalent to one listed in the regul ati ons,
the inpairnent still prevents him from perform ng past relevant
wor K. Leggett v. Chater, 67 F.3d 558, 563 n.2 (5th Cr. 1995)
(citations omtted). Once the claimant proves the first four
steps, the Conm ssioner has the burden of establishing that the
claimant can perform substantial gainful enploynent available in
the national econony. Geenspan v. Shalala, 38 F.3d 232, 236 (5th
Cir. 1994) (citing Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987)).
The burden then shifts back to the claimant to rebut this finding.
Newton v. Apfel, 209 F.3d 448, 453 (5th Cr. 2000) (citation
omtted). A determnation at any step that the claimant is or is
not disabled ends the inquiry. Leggett, 67 F.3d at 564.

If the findings of the Conm ssioner are supported by
substantial evidence in the record as a whole, the findings are
concl usi ve and the decision nust be affirned. 42 U S.C. 8§ 405(Q);
Ri chardson v. Perales, 402 U S. 389, 390 (1971). “Subst anti al
evidence is that which is relevant and sufficient for a reasonabl e
m nd to accept as adequate to support a conclusion; it nust be nore

than a scintilla, but it need not be a preponderance.” Leggett,



67 F.3d at 564 (citation omtted). Evidentiary conflicts are for
t he Conm ssioner, not the courts, to resolve. Brown, 192 F.3d at
496 (citation omtted). Thus, this Court nmay not reweigh the
evidence, but may only review the record to determ ne whether it
contains substantial evidence in support of the Comm ssioner’s
decision. Leggett, 67 F.3d at 564 (citation omtted).

VWhether proper legal standards were used in evaluating the
evi dence.

Haas does not dispute that the ALJ properly considered the
inquiry to be whether Haas was under a disability within the
meani ng of the Social Security Act. The ALJ al so undertook the
proper five-step analysis; finding (1) Haas was not engaged in
substantial gainful activity; (2) Haas had a severe inpairnent or
conbi nation of inpairnents based on the regul ations; (3) however,
Haas’s inpairnents were not severe enough to neet or nedically
equal one of the inpairnents |listed in Appendix 1, Subpart B,
Regul ations No. 4; but (4) Haas is unable to perform any of his
past relevant work. Indeed, Haas had net his initial burden. At
step five, however, the ALJ determ ned that Haas had the residual
functional capacity to performa “significant range of sedentary
wor k” and t hat such jobs were available in significant nunbers both
nationally and in Louisiana. Because the Conm ssioner had net its
burden, the ALJ rul ed against a finding of disability.

The first point of error Haas puts forth on appeal is a | egal

one: that contrary to the requirenents of SSR 96-5p, 1996 W
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374183 (S.S. A ), and Newon, the ALJ disregarded the opinions of
Dr. Lopez and Dr. WIllis. Social Security Ruling 96-5p states that
whet her a claimant is disabled under the Social Security Act is an

i ssue reserved to the Conmm ssioner; however, “our rules provide
that adjudicators nust always carefully consider nedical source
opi ni ons about any issue, including issues that are reserved to the
Commi ssioner.” 1996 W. 374183 (S.S. A ), at *2. In Newton, we held
“absent reliable nedical evidence from a treating or exam ning
physi ci an controverting the claimant’s nedi cal specialist, an ALJ
may reject the opinion of the treating physician only if the ALJ
performs a detailed analysis of the treating physician’s views.”
209 F.3d at 453 (enphasis in original). Haas contends the ALJ
instead relied upon the opinions of non-exam ning physicians, Dr.
Roy and Dr. Rathnell, to determ ne he was capable of performng
light or sedentary work. Haas also clains the ALJ did not address
the fact that his treating physicians’ opinions were consistent
wi th those of the consultive exam ners.

Her e, Haas does not specify what opinions of Dr. Lopez and Dr.
WIllis the ALJ allegedly rejected; Haas nerely cites to the
doctors’ letters detailing their exam nations of him Al though Dr.
Lopez stated that Haas had a chronic pain condition with back and
neck problens and post-traumatic stress disorder, and suggested
t herapy and counseling, Dr. Lopez did not list any limtations in

activity that conflicted wth the ALJ s findings. In fact,



Dr. Lopez indicated that with physical therapy, Haas could fully
mobilize his back and regain the strength to return to gainfu
enpl oynent . Haas hinself considers Dr. Lopez’s opinions to be
consistent wth those of the consultive exam ners. Therefore
while the ALJ did not specifically nmention Dr. Lopez’s letter in
his decision, given Haas has failed to identify any specific
conflict and the absence of any obvious conflict, thereis no error
wth regard to the weight the ALJ gave Dr. Lopez’ s opinions.

Haas nmekes the sane argunent with regard to Dr. WIIlis’'s
opinions. Dr. WIlis stated nothing definitive, only that he could
not determ ne whether Haas was suffering from a degenerative
condition of the cervical cord and that Haas’'s EMG was i nconcl usi ve
as to upper notor neuron di sease. The ALJ specifically considered

and noted this uncertain finding by Dr. WIllis, and when asked by

the ALJ, Haas testified that he was still in the process of getting
a second opinion. It is clear here that the ALJ did not reject or
disregard Dr. WIIlis's opinions. It is also clear that both

Dr. Lopez’s and Dr. WIIlis’s opinions were not inconpatible wth,
but were consistent with, the consultative opinions of Drs. Roy and
Rat hnel | . In fact, the ALJ found Haas's inpairnents to be nore
limting than what the state exam ners and physicians and Haas’s
own physicians found, at the sedentary level instead of the nore
strenuous light level. Thus, we also find no error with regard to

the weight given to Dr. WIIlis's evidence by the ALJ. After

10



reviewing the | egal analysis undertaken by the ALJ, we find that
the proper legal standards were used to evaluate the evidence in
Haas’ s case.

VWhet her substanti al evi dence exi sted to support the ALJ' s deci Si on.

When a claimant suffers from inpairnments that potentially
preclude him from performng a significant nunber of [|ight,
unskilled jobs, such that application of the Medical-Vocationa
CQuidelines is inappropriate, the Conm ssioner nust rely on a VE or
simlar evidence to support a finding regarding the ability to
performa certain job. See Carey v. Apfel, 230 F.3d 131, 145 (5th
Cr. 2000). To support a determnation of not disabled, the
hypot heti cal questions posed to the VE by the ALJ nust reasonably
incorporate all disabilities of the clai mant recogni zed by the ALJ,
and the claimant nust be afforded the opportunity to correct
deficiencies in the ALJ' s questions. Boyd v. Apfel, 239 F. 3d 698,
707-08 (5th Cr. 2001)(citing Bowing v. Shalala, 36 F.3d 431, 436
(5th Cir. 1994)).

The second point of error Haas puts forth is an evidentiary
one that concerns conflict between the VE s testinony as to the
exertional |level for a nessenger and that provided for that job in
the DOI, and the ALJ's failure to explain this conflict. Haas
specifically points to DOT 239.677-010 (copy nessenger) and

230.663-010 (outside deliverer), which are both characterized as
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having an exertional level of light,® as opposed to sedentary.
Haas asserts the ALJ's reliance on the VE s testinony is also
m spl aced because it did not support the ALJ' s finding as to the
nunber of avail abl e sedentary assenbl er jobs. Al so, no DOT nunbers
were given for the jobs cited.

This Court has held that where there is a conflict between the
VE's testinony and the DOI, the ALJ may rely upon the VE's
testinony, provided that the record reflects an adequate basis for
doi ng so. Carey, 230 F.3d at 146. Wiile we noted that a VE s
erroneous cl assification of the exertional |evel or skills required
to performa particular job could call into question the probative
value and reliability of such testinony, we also nmade it clear

t hat :

3 The DOT defines “light work” to nean:

Exerting up to 20 pounds of force occasionally, and/or up to
10 pounds of force frequently, and/or a negligible anmunt of
force constantly (Constantly: activity or condition exists 2/3
or nore of the tine) to nove objects. Physi cal demand
requi renents are in excess of those for Sedentary Wirk. Even
t hough the weight lifted nay be only a negligible anmount, a
j ob should be rated Light Wrk: (1) when it requires wal ki ng
or standing to a significant degree; or (2) when it requires
sitting nost of the tine but entails pushing and/ or pulling of
armor |leg controls; and/or (3) when the job requires working
at a production rate pace entailing the constant pushing
and/or pulling of materials even though the weight of those
materials is negligible. NOTE: The constant stress and strain
of maintaining a production rate pace, especially in an
i ndustrial setting, can be and is physically demandi ng of a
wor ker even though the anount of force exerted is negligible.

DOT, Appendi x C.
12



[C] | ai mants should not be permtted to scan the record

for inplied or unexpl ained conflicts between the specific

testinony of an expert wtness and the volum nous

provi sions of the DOI, and then present that conflict as
reversible error, when the conflict was not deened
sufficient to nerit adversarial developnment in the

adm ni strative hearing.

ld. at 146-47. Social Security Ruling 00-4p provides that
adj udi cators should identify and obtain an explanation for any
conflicts between the VE s evidence and the DOI, and explain in
their decision howany identified conflicts were resolved. 2000 W
1898704 (S.S.A.), at *2.

Here, the ALJ solicited the testinony of a VE. As is usual in
such cases, the ALJ posed hypot hetical questions to the VE, asking
the expert to address Haas’s residual functional capacity for work
in light of his given set of I|imtations and inpairnents.
Specifically, the ability to performsedentary and |ight work with
the additional [imtations of the work being sinple and repetitive
and an assunption that the hypothetical claimant had mld to
noder at e pai n and woul d have to change positions fromtine to tine
to relieve his synptons. The VE identified 7000 nessenger jobs
nati onw de at the sedentary |evel that would fit the hypotheti cal
criteria, wth 335 in Louisiana, and 104,000 assenbler |jobs
nati onw de at the sedentary level, with 600 in Louisiana. The VE
stated that nore of those positions were available at the |ight

exertion level. The ALJ then added to the hypothetical question

the assunption that the hypothetical claimnt would have all the
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specific physical and nental limtations the ALJ eventual ly found
Haas to have. The VE responded that these assenbl er and nessenger
jobs could still be done.

Bot h nmessenger jobs cited by Haas fromthe DOl state that the
physi cal demand requirenents are in excess of sedentary work. DOT
239.677-010 (showing strength as light for copy nessenger); DOT
230.663-010 (sane for outside deliverer). However, SSR 00-4p
clarifies that the DOTI lists the maxinmum requirenments for a
position as it is generally perfornmed, not the full range of
requi renents. 2000 W. 1898704 (S.S. A ), at *3; see also Fenton v.
Apfel, 149 F.3d 907, 911 (8th Gir. 1998) (“[T]lhe DOT, in its job
definition, represents approximte nmaxi mum requirenents for each
position rather than the range.”). Clearly, “the categorical
requirenents listed in the DOT do not and cannot satisfactorily
answer every [] situation.” Carey, 230 F.3d at 146. Moreover, the
DOT does provi de for assenbl er jobs |isting maxi mum physi cal dermand
requi renents of sedentary exertion. See, e.g., DOl 700-684-014.
Therefore, the VE s identification of a |esser nunmber of such
positions being avail able at the sedentary |l evel is not necessarily
a conflict with the DOT.

As for Haas’'s contention that the VE s testinony does not
support the ALJ's finding as to the nunber of sedentary assenbl er
jobs, it fails because the ALJ based his findings on the precise

figures outlined by the VE. Additionally, Haas cites no support
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for his claimthat the DOT nunbers for positions identified by the
VE nust be given.

W do note that the VE did not provide an explanation or
supporting authority for drawing a distinction between the
exertional |evels of the nessenger and assenbl er positions, but we
al so note that Haas had an opportunity to but did not raise the
i ssue of this alleged conflict at the hearing before the ALJ so the
ALJ coul d recogni ze and explain any potential conflict. Wat we

are left with is the VE s clear and unchall enged testinony that

even considering all of Haas’s additional personal limtations —
including a sit/stand-at-will option; only occasional bendi ng and
twsting; l|imted squatting and kneeling; slightly Ilimted

fingering and gripping; the need to avoid uneven surfaces and
unpr ot ect ed hei ght s; | ow noise; routine and repetitive
instructions; and limted contact with the public and his coworkers
— a significant nunber of nessenger and assenbler jobs were
available at the sedentary level to provide Haas substanti al
gai nful enpl oynent . Overall, we find that substantial evidence
exi sted to support the ALJ' s finding that Haas was not di sabl ed for
pur poses of the Social Security Act.
CONCLUSI ON

Having carefully reviewed the record of this case and the

parties’ respective briefing, and for the reasons set forth above,

we conclude that the ALJ used the proper legal standards to
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evaluate the evidence and that substantial evidence existed to
support finding for the Conm ssioner instead of Haas. Therefore,
we AFFIRM the decision of the district court bel ow.

AFF| RMED.
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