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Appel lant Manjit S. Kang appeals the district court’s grant of
Appellee’s nmotion for summary judgnent on his enpl oynent
di scrim nation and hostil e work environnent cl ains. For the reasons
stated below, we AFFIRM the district court.

| .

Since 1986, Kang has worked as a professor in the Departnent

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



of Agronony at Louisiana State University (“LSU). In 1996, Kang
filed a claim with the Equal Enploynent OCpportunity Comm ssion
(“EECC"), alleging that LSU had discrim nated agai nst hi mwhen it
rejected his application to becone Departnent Head of the
Departnent of Agronony. LSU selected another faculty nenber, a
white man, for the position, and Kang believed he had been
over | ooked because he was of East |ndian descent. On Septenber 30,
1997, Kang filed a second claimwth the EEOC, alleging that LSU
retaliated against him after the filing of his first claim of
discrimnation. Shortly thereafter, he filed his first suit in
district court, raising clains of discrimnation and retaliation,
but this suit was subsequently dism ssed on sumary judgnent.!?

On Decenber 4, 2000, Kang filed the instant suit in district
court. Kang clainmed that he had been subjected to additional
retaliation, conplaining of five specific acts. First, in Apri
1999, he received a poor performance evaluation from Freddie
Martin, the Head of the Departnent of Agronony. Second, while he
was out of the country on a lecturing assignnment, he was “witten

up” by Appellee for “unacceptable conditions” in one of his
research areas. Third, he received a | ess-than-average pay raise of
3% in July, 1999, making him the |owest paid professor in the
departnent. Fourth, Appellee failed to nom nate himfor a teaching

award, even though he had been nomnated in previous years.

! See Kang v. State of Louisiana, 229 F.3d 1147 (Table) (5th
Cr. 2000), cert. denied 531 U S. 1126 (2001).
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Finally, the Departnent Head “unfairly and unjustly” criticized him
at a faculty neeting on January 14, 2000 in front of his peers.
.

The district court concluded that Kang could not make out a
prima facie case of retaliation under Title VII of the Cvil R ghts
Act of 19642 and granted sunmary judgnment for Appel |l ee because none
of the acts Kang conpl ained of constituted “ultinmate enpl oynent
acts.”® W find no fault in the district court’s concl usion.

To state a claimof retaliation under Title VII, plaintiff
must denonstrate: “(1) that she engaged in activity protected by
Title VI1, (2) that an adverse enpl oynent action occurred, and (3)
that a causal |ink existed between the protected activity and the
adverse enploynent action.” In Mattern v. Eastman Kodak Co., we
concluded that only “ultimte enploynent decisions” - decisions
relating to “hiring, granting |eave, discharging, pronoting, and
conpensating” - satisfy the second prong of this test.® To satisfy
this standard, the action conplained of nmust “have nore than a

‘“mere tangential effect on a possible future ultimte enpl oynent

242 U.S.C. § 2000e-3(a).

3 Mattern v. Eastnman Kodak Co., 104 F.3d 702, 707 (5th Cr
1997) (““Utimte enploynent decisions’ include acts ‘such as
hi ring, granting | eave, di schar gi ng, pronoti ng, and
conpensating.’”).

4 BEvans v. City of Houston, 246 F.3d 344, 352 (5th Cr.2001)
(quoting Long v. Eastfield Coll., 88 F.3d 300, 304 (5th Cr.1996)).

S Mattern, 104 F.3d at 707.



decision.’”® Thus, “‘interlocutory or nediate’ decision[s] which
can lead to an ultimate decision” are insufficient to support a
prima facie case of retaliation.’

Under this standard, none of the actions that Appellant
conplains of, even if true,® qualify as “ultinmate enploynent
decisions.” Qur decisions reject the proposition that his first
conplaint - that he received a poor performance evaluation -
gual i fies as an adverse enploynent decision.® Simlarly, the other
actions allegedly taken by Appellee - failing to nomnate himfor
a teaching award, unjustly criticizing himin front of his peers at
a faculty neeting, and witing himup for not keeping his research
area clean - do not “constitute ‘adverse enploynent actions’
because of their lack of consequence.”?°

Kang’s final allegation, however, is a closer question. Kang

clains that, in July 1999, he was given a |ess-than-average pay

6 Mbta v. Univ. of Tex. Houston Health Sci. Ctr., 261 F.3d

512, 519 (5th G r.2001) (quoting Wal ker v. Thonpson, 214 F.3d 615,
629 (5th G r.2000)).

" Mattern, 104 F.3d at 708 (5th Cr. 1997).

8 For purposes of our review of the district court’s grant of
summary judgnent, we accept as true Appellant’s allegations. See
Casey Enterprises v. Anerican Hardware Mitual |nsurance Co., 655
F.2d 598, 601-02 (5th Cr. 1981). Appellee, of course, denies that
Kang’s filing of discrimnation charges in any way affected their
interaction with him

° Mattern, 104 F.3d at 708.
10 1d.



raise, causing him to be the lowest paid professor in his
departnment. In Fierros v. Texas Departnent of Health, we expl ai ned
that a denial of a pay increase can be an “ultimte enpl oynent
action,” despite our suggestionin Matternto the contrary.? In the
present case, however, it is undisputed that Appellant did receive
a pay raise and that his rai se was both substantial and | arger than
that received by sone of his colleagues.! Al though we have never
expl ai ned precisely when deni als of pay raises constitute ultinate
enpl oynent decisions, under the circunstances of this case, we
cannot say that Kang has suffered an adverse enpl oynent acti on.
Appel  ant candidly admts that our prior decisions conpel this
conclusion. He argues, however, that our approach to Title VII
retaliation cases is unduly restrictive and asks that we endorse
t he broader rule adopted in sone other circuits.®® |Indeed, we have
ourselves noted that “the continuing vitality of the ‘ultinmate

enpl oynent decision’ doctrine is questionable in the light of”

11274 F.3d 187, 193 (5th Cr. 2001) (“In cases since Mttern,
we have held that a denial of a pay increase and simlar actions
are ‘ultimate enpl oynent decisions.’”).

12 Kang admts that he received a raise of 3% QOhers on the
LSU faculty received raises ranging from0%to 7%

13 See, e.g., Von GQunten v. Maryland, 243 F.3d 858, 865 (4th
Cr. 2001); Wdenman v. Wal-Mart Stores, Inc., 141 F. 3d 1453, 1456
(11th Cr. 1998); Knox v. Indiana, 93 F.3d 1327, 1334 (7th
Cir.1996); Berry v. Stevinson Chevrolet, 74 F.3d 980, 984-86 (10th
Cr. 1996); Watt v. Gty of Boston, 35 F.3d 13, 15-16 (1st
Cir.1994); Yartzoff v. Thomas, 809 F.2d 1371, 1375 (9th Cr.1987).
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recent Suprene  Court deci sions.*  Nonet hel ess, “Ti]t is
wel | -established in this circuit that one panel of this Court may

not overrule another” unless the prior decision is overrul ed,
expressly or inplicitly, by either the United States Suprene Court
or by the Fifth Grcuit sitting en banc.’”?® Accordi ngly, we decline
Kang’s invitation to alter our approach to Title VIl retaliation
cl ai ns.

L1,

In addition to his claimof retaliation, Kang contends that
the district court erred in dismssing his claimthat Appellee’s
actions created a “hostile work environnment.” To satisfy the
requi renents of a claimfor hostile work environnent, however, a
plaintiff nust denonstrate that an enployer’s discrimnatory
actions were “sufficiently severe or pervasive that they

alter[ed] the conditions of enploynent and . . . create[d] an

abusi ve worki ng environnment.”® The actions that Kang conpl ai ns of,

1“See Felton v. Polles, 315 F.3d 470, 486-87 (discussing
Burlington Indus., Inc. v. Ellerth, 524 US 742 (1998), and
Faragher v. Gty of Boca Raton, 524 U S. 775 (1998)); see also
Watts v. The Kroger Co., 170 F.3d 505, 510 n.4 (5th Cr. 1999)
(expressly declining to reach the question whether Burlington’s
definition of “tangible enploynent actions” is identical to
Mattern’s definition of an “adverse enpl oynent action”).

15 Central Pines Land Co. v. United States, 274 F.3d 881, 893
(5th Gr. 2001) (quoting United States v. Kirk, 528 F.2d 1057 (5th
Cir. 1976)).

16 DeAngelis v. EIl Paso Mun. Police Officers Ass’'n, 51 F. 3d 591
(5th Gir. 1995).



while potentially inappropriate, do not satisfy this standard.
| V.

Because none of the actions on which Kang bases his
retaliation claimrises to the level of an “ultinmte enploynent
decision,” he has failed to mke a prima facie showi ng of
retaliation. He has also failed to denonstrate that the Appellee’s
actions were pervasive or severe enough to create a hostile work
envi ronnent. For these reasons, the judgnent of the district court

bel ow i s AFFI RVED.



