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Court ney Sol onon McKenzie, federal prisoner # 14900-057,
appeal s the district court’s dismssal wth prejudice of his 28
US C 8§ 2241 petition. MKenzie argues that his clains fal
under the savings clause of 28 U S. C. 8§ 2255 because that section
is inadequate or ineffective to test the legality of his
i nprisonnment. His savings clause argunents are prem sed upon his
contention that the jury did not determ ne drug quantity and

therefore his constitutional rights were viol ated when the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentencing court determned quantity and used its quantity
determ nation when it sentenced McKenzie to life inprisonnent.

“[ Tl he savings clause of [28 U S.C.] § 2255 applies to a
claim (i) that is based on a retroactively applicable Suprene
Court decision which establishes that the petitioner may have
been convicted of a nonexistent offense and (ii) that was
foreclosed by circuit law at the tine when the clai mshould have
been raised in the petitioner’s trial, appeal, or first [28

US C] 8 2255 notion.” Reyes-Requena v. United States, 243 F. 3d

893, 904 (5th Cr. 2001). Wile MKenzie does not cite Apprendi

v. New Jersey, 530 U. S. 466 (2000), in his brief, his argunents

are nonet hel ess based on principles set forth in Apprendi.
Apprendi does not apply retroactively to cases on coll ateral
review, and an Apprendi claimdoes not satisfy the test for
filing a 28 U. S.C. 8 2241 petition under the savings clause of 28

U S C 8§ 2255. See Wesson v. U.S. Penitentiary, Beaunont, TXx.,

305 F. 3d 343, 347-48 (5th Gr. 2002), cert. denied, 123 S. O

1374 (2003).

McKenzie's reliance on Sawer v. Witley, 505 U S. 333

(1992), is also msplaced. Sawer was deci ded before MKenzie
was convicted and did not legitimze drug-trafficking crines.
Therefore, MKenzie cannot use Sawyer to avail hinself of the

savings clause of 28 U S.C. 8§ 2255. See Reyes-Requena, 243 F. 3d

at 904. MKenzie has not net either prong of the Reyes-Requena
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test, and thus he cannot use 28 U S.C. § 2241 to bring his habeas
corpus clains challenging his federal sentence. See id.
Accordingly, the judgnent of the district court is AFFI RVED.

McKenzi e’ s notion for appointnent of counsel is DEN ED



