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CARG LL FERROUS | NTERNATI ONAL,
a Departnent of Cargill, Inc.,

Pl ai ntiff-Appellee,
vVer sus
H GHGATE WV, her engi nes, tackle, apparel, etc., Et A .,
Def endant s,
SATI N SHI PPI NG CORP. ; SOCI ETE ANONYME MONAGASQUE
D ADM NI STRATI ON MARI TI ME ET AERI ENNE,
(SAMAMA ) in personam

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(02- CV-510)

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Cargill Ferrous International, a Departnent of Cargill,
I ncorporated (Cargill), filed this action against nunerous

def endant s, i ncludi ng Sati n Shi ppi ng Corporation (Satin)and Soci ete

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Anonynme Monagasque d’ Administration Maritinme et Aerienne (SAVAMA).
After filing an answer in which they demanded London arbitration
pursuant to the ternms of a charter party and other contracts of
carriage, Satin and SAMAMA noved to dismss, or, in the
alternative, to stay this action pending arbitration.

The district court ruled that Satin and SAMAMA' s inaction in
failing to respond to correspondence from Cargill (delivered five
and a half nonths before defendants’ answer), insist on
arbitration, or nomnate an arbitrator constituted a wai ver of the
right to arbitration

Pursuant to 9 U S.C. § 16(a), Satin and SAMAMA appeal. The
refusal to stay an action pending arbitration is revi ewed de novo.
See Steel Warehouse Co., Inc. v. Abal one Shipping Ltd. of N cosai,
141 F. 3d 234, 236-37 (5th Cr. 1998).

Prejudice to the party opposing arbitration is determ native
of waiver. E.g., Price v. Drexel Burnham Lanbert, Inc., 791 F.2d
1156, 1162 (5th Gr. 1986). “Normally, waiver occurs when a party
initially pursues litigation and then reverses course and attenpts
to arbitrate, but waiver can also result from'‘'sone overt act in
Court that evinces a desire to resolve the arbitrable dispute

through litigation rather than arbitration’.” Texaco Exploration
and Prod. Co. v. AnCl yde Engi neered Prods. Co., Inc., 243 F. 3d 906,
911 (5th Cr. 2001) (quoting Subway Equi pnent Leasing Corp. V.

Forte, 169 F.3d 324, 329 (5th Cr. 1999)). In this analysis,



“[t]here is a strong presunption agai nst wai ver, and any doubts ..
must be resolved in favor of arbitration”. 1d. (enphasis added).
Cargill contends delay and inaction by Satin and SAMAMA has
hi ndered resolution of this matter. Delay, as well as the extent
of the novant’s participation in judicial pr oceedi ngs,
is a material factor in assessing prejudice vel non. Price, 791
F.2d at 1161. “IMere delay[, however,] falls far short of the

wai ver requirenents.... Texaco, 243 F.3d at 912. Mor eover,
“generalized protestations about the costs of delay are
insufficient” to establish waiver. Walker v. J.C. Bradford & Co.,
938 F.2d 575, 578 (5th Cr. 1991).

Cargill’s contention is further underm ned by Tenneco Resi ns,
Inc. v. Davy Int’'I, AG 770 F.2d 416, 421 (5th Gr. 1985): “[When
only a m ni mal anount of di scovery has been conducted ... the court
should not ordinarily infer waiver based upon prejudice to the
party opposing the notion to stay litigation ... particularly when
the defendant clearly stated the desire to arbitrate the matter
inits original answer....” As noted, Satin and SAMAMA rai sed t he
arbitrability of the dispute in their original answer. NMbreover,
Cargill does not contend they took advantage of, or even
participated in, the discovery process. Cargill has failed to show
it has been materially prejudiced by the delay; therefore, it has
failed to overcone the strong federal presunption in favor of

arbitration. See e.g., Walker, 938 F.2d at 578. Restated, Satin



and SAMAMA have not waived their right to arbitration.
Accordingly, we VACATE and REMAND for further proceedings not
i nconsistent with this opinion.

VACATED AND REMANDED



