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EDI TH H JONES, Circuit Judge:”

This case involves a dispute over a sixteen-year-old
contract that, despite the parties’ stipulation that the docunent
i's “unanbi guous,” has resulted in two dianetrically opposed orders
fromjudges within the sane district court. In this appeal, we
revi ew bot h sunmary j udgnent orders. For the reasons stated bel ow,
we AFFIRM IN PART and REVERSE AND REMAND |IN PART, in favor of
Equi f ax.

Backgr ound

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



The issue in this case is whether a 1988 contract between
the two parties allowing CSC Credit Services, Inc. (“CSC’) access
to the storage and retrieval system naintained by Equifax, Inc.
(“Equifax”) also required giving CSC access to prograns |ater
devel oped by Equi fax that anal yze the data contained therein. CSC
and Equifax are mmjor, repeat players in the market for credit
reporting services. CSC owmns mllions of <credit files on
i ndividual s residing in Arkansas, |ndiana, |owa, Kansas, Nebraska,
Ckl ahoma, Texas, and W sconsin. Equifax is a credit reporting
agency; unlike credit bureaus like CSC, Equifax collects and
mai ntains credit files owned by other entities, and then sells
access tothe files. In sone situations, the two conpani es conpete
with one another, and in others they coll aborate and conbi ne their
respective resources.

In one of the collaborative endeavors, the parties
entered into a contract under which Equifax stores all of CSC s
credit files in its conputer system Automated Credit Reporting
Onl i ne Package (“ACROPAC’). The 1988 Agreenent for Conputerized
Credit Reporting Services and Options to Purchase and Sell Assets
(“Agreenent”) allowed third-party credit-granting custoners to
access CSC s files through ACROPAC. For every file accessed, CSC
agreed to pay Equifax a “billable inquiry” charge. Under the

Agreenent’s “cost allocation system” CSC paid Equifax fifteen



percent of its revenue fromeach file.? ACROPAC stores files owned
by Equifax, CSC, and nunerous other credit bureaus (which appa-
rently entered into simlar agreenents wth Equifax).

The contract also requires Equifax to bear the costs
necessary to mai ntai n and upgrade ACROPAC fromtine to tinme. Since
1988, Equi fax has updated t he hardware and t he sof t ware on nuner ous
occasi ons. These upgrades have expanded the nunber and type of
search functions available to wusers (for exanple, allow ng
custoners to search files by zip code and Soci al Security nunber),
and have resulted in inprovenents to nake ACROPAC faster and nore
efficient. The contract also permts Equifax to nodify the
distribution of revenue from custoners accessing credit files.
Equi fax has unilateral authority in this regard, but any altered
charges nust be applied equally to all custoners.

Addi tional Iy, Equifax created other products during this
period. One of them “decisioning services,” is at the center of
this dispute. This product synthesizes data from nunerous sources
(some of which are not owned by Equifax), and applies criteria
provi ded by the custoner to create a conplete credit decision for
a particular individual. Equifax uses its NextGen conputer system
to perform this task. Deci sioning services offers a finished

product, as opposed to the “raw material” provided by ACROPAC

! The Agreenment does not explicitly include this percentage. |Instead,
it establishes a general fornula subject to change by the parties. This fornula,
governed by Paragraph 8 of the Agreenment, is discussed bel ow
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Deci si oning services relies upon nunerous data sources, including

but not limted to ACROPAC. 2 Decisioning services may need to

access only sone of these products to give a custoner a conplete
report. Wien CSC files stored on ACROPAC are accessed during this
process, CSC receives revenue and pays a billable inquiry fee as it
would with a usual credit reporting transaction. However, Equifax
al so deducts a “platform fee” from CSC s transaction revenue.
Equi fax asserts that this platform fee helps cover the costs
associated with the Next(Gen system

Equifax also used its purported authority under the
Agreenent to supplenent the cost allocation system by assessing
addi tional charges to CSC. Beginning in 1989, Fair |saac & Conpany
(“FICO) developed a credit scoring nodel known as the Beacon
Scor e. A Beacon Score applies nunerous factors from a credit
report to assign a nunerical grade to a given consuner. This score
allows a creditor to predict the likelihood that a potenti al
consuner will be a credit risk. Wen Equifax’s custoners purchase
a credit report owned by CSC and al so request a Beacon Score, FICO
assesses a royalty. To cover this expense, Equifax nodified the
revenue sharing agreenent to pass this charge on to CSC. Equifax

continued to charge a separate fee after it developed its own

2 Up to sixteen sources may be used. The other potential sources
i nclude Equifax AC'S, Inconme Predictor, HMC Gemini Verify, Equifax Exchanges,
Equi fax Canadi an Consuner Credit, National Tel econmmunications Data Exchange,
Experi an Consuner Credit, Experian Small Business Data, Check Services, Check
Aut hori zati on, R skW se, Choi ce Point, Dun & Bradstreet, MetroNet, and Conpl i ance
Data Center.



credit scoring nodels. Although CSC did not initially object to
this adjustnent of the revenue sharing agreenent, it now contests
this “nodeling royalty” fee.

In 1999, CSC filed the instant action, claimng that
Equi fax breached the 1988 Agreenent by assessing the platformfees
and nodeling royalties.® Both parties noved for summary judgnent,
and Judge Gl nore found in Equifax’s favor as to the platformfees
on April 11, 2001. While Judge Glnore was considering the
parties’ summary judgnment notions, preparation for trial continued.
On April 12, 2001, the parties, who had not yet received Judge
Glnore’'s Summary Judgnment Order filed the previous day, consented
to proceed before magi strate Judge M| 1oy under 28 U.S.C. 8§ 636(c).
Determning that Judge Glnore’s Order had not disposed of all
i ssues in the case, Judge M Il oy denied Equifax’s notion for final
j udgnent based on Judge G lnore’ s conclusions and proceeded to
consi der the i ssue of nodeling royalties. Based on a contradictory
contract interpretation, Judge MIloy granted summary judgnent to
CSC sua sponte on the issue of nodeling royalties on April 9, 2002.
Additionally, on Septenber 10, 2003, Judge MIloy granted CSC s
motion for attorneys’ fees pursuant to Texas Civil Practice &
Renedi es Code 8 § 38.001 et seq. Judge M|l oy denied CSC s Mtion

for Reconsideration onthe platformfees issue initially decided by

8 The initial Conplaint included other clains against Equifax. The
parties have resol ved t hese ot her di sputes, and only these two out st andi ng cl ai ns
are before this court.



Judge G |l nore, and entered an Anended Final Judgnent on Septenber
29, 2003. Both parties appealed to this court.
1. Standard of Review
We reviewa district court’s grant of sunmmary j udgnent de

novo, using the sanme standards as the district court. U E. Texas

One-Barrington, Ltd. v. Gen. Star Indem Co., 332 F.3d 274, 276

(5th Gr. 2003); FED. R Qv. P. 56. W reviewthe district court’s
ruling on the notion for reconsideration only for an abuse of

di scretion. Lake H Il Mtors, Inc. v. Jim Bennett Yacht Sales,

Inc., 246 F.3d 752, 757 (5th Cr. 2001).

I11. Judge Glnore’'s Order Granting Summary Judgnent
to Equi fax on Pl atform Fees

Judge G | nore awarded summary judgnent to Equi fax on the claim
that the 1988 Agreenent required Equi fax to provide the deci sioning
services to CSC wthout charging any additional fee. After
reviewwing the law and the record, we agree that decisioning
services is a discrete, analytical product that is not covered by
the 1988 Agreenent, and, thus, Equifax nay assess the platform
fees. We therefore affirmthis portion of the judgnent.

As this is a diversity suit filed in Texas, Texas |aw

applies. 28 U S.C 8§ 1332; Assicurazioni Generali, S.P.A v.

Ranger Ins. Co., 64 F.3d 979, 980 (5th Cr. 1995). Under Texas

law, contract interpretation is a matter of law for the court to

deci de. Elliott-Wllians Co., Inc. v. Diaz, 9 S.W3d 801, 803

(Tex. 1999). In construing a contract, “the court’s primary



concernisto give effect tothe witten expression of the parties’

intent.” Forbau v. Aetna Life Ins. Co., 876 S.W2d 132, 133 (Tex.

1994). The starting point of this analysis is the actual |anguage

of the contract. Empire Fire and Marine Ins. Co. Vv. Brantley

Trucking, Inc., 220 F.3d 679, 681 (5th Gr. 2000) (citing Puckett

v. US Firelns. Co., 678 S.W2d 936, 938 (Tex. 1984)).

Both parties agree, as do we, that this contract is
unanbi guous. When a contract is unanbiguous, the court may not
rely upon extrinsic evidence “to contradict or vary the neani ng of
the explicit |anguage of the parties’ witten agreenent.” Nat’'l

Union Fire Ins. Co. of Pittsburgh, PA v. CBlI Indus., Inc., 907

S.W2d 517, 520 (Tex. 1995). The court presunes that every phrase

of the contract has sone effect. Coker v. Coker, 650 S.W2d 391,

393 (Tex. 1983). The effect of each phrase is determ ned by
|l ooking at the entire contract; “no one phrase, sentence, or
section should be isolated fromits setting and consi dered apart
from the other provisions.” Forbau, 876 S.W2d at 134. Any
contractual termthat is not defined within the contract itself
must be given its “plain, ordinary, and generally accepted

meani ng.” Heritage Resources, Inc. v. NationsBank, 939 S.W2d 118,

121 (Tex. 1996).

Looking to the Agreenent as a whole, as required under
Texas law, it appears that decisioning services, which is an
anal ytical tool operated by a conpletely different conputer system

Next Gen, that accesses up to sixteen data bases, sonetines, but not

7



al ways, including ACROPAC, is not covered by the 1988 Agreenent
and, thus, Equifax may charge CSC platform fees for decisioning
services. The ninety-six-page Agreenent includes many exhibits,
yet, as the district court noted, no other database or conputer
program other than ACROPAC is nentioned. Paragraph 4(a) (i)
requi res Equifax to furnish CSC only “ACROPAC online services.”
The Agreenent further defines “online” to nean “direct access to
credit information maintained in the ACROPAC system” Agreenent
f4(c); R vol. 8 at 319. Direct access is obtained “by neans of
the appropriate inquiry through a term nal maintained by such
Bureau [like CSC] or by a custoner of such Bureau.” 1d.

Taken as a whole, the above provisions inpose three
specific limtations on the services Equifax nust provide CSC.
First, the parties’ Agreenent covers “online services,” which
inplicate “direct access to credit information” nmaintained by
ACROPAC. Second, the access nust be generated via an “inquiry” by
CSC or its custoners. Additionally, the inquiry nust originate
froma “termnal maintained by [CSC] or by a custoner of [CSC].’
By contrast, decisioning services are not “maintained in the
ACROPAC’ system but instead are in the NextGen system which in

turn directly accesses ACROPAC and up to fifteen other sources of

information. See R vol. 8 at 351-52. Decisioning services are

not requested by CSC or a CSC custoner, but are instead a separate
product sold by Equifax to its own custoners. CSC s response that
“direct access” is not defined in the Agreenent does not alter this

8



analysis. “Direct” usually and customarily* nmeans “from point to

poi nt wi thout deviation” or “by the shortest way.” Wbster’'s New

Collegiate Dictionary (9th ed.) at 358. Deci si oni ng services do

not provide the shortest way to the raw credit information stored
in ACROPAC, instead, this product provides a final answer to a
potential creditor by anal yzing the raw data. The Agreenent covers
only those situations where CSC or its custoners enter ACROPAC
directly.

CSC next argues that the district court’s characteri za-
tion of ACROPAC as only a storage and retrieval systemrequired the
court to read several other provisions out of the contract in
contravention of Texas law. Specifically, CSC points to |anguage

in Exhibit A and the Agreenent referencing “different conputer

systens,” “all consuner credit reporting and simlar or related
services,” and “any ot her sal e of products or services derived from
a consuner credit reporting database.” W disagree. The |anguage

put forward by CSCis taken out of context. The relevant, conplete
| anguage st at es,

Systemsoftware enconpasses the followi ng primary tasks:

: Processing of credit grantor automated account
hlstory information to update and create new files on a
periodic basis. ACROPAC Il offers various prograns to
extract data from a w de range of different conputer
systens and record formats in order to process such data
into the online system

4 See Heritage Resources, 939 S.W2d at 121.
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Exhibit A, R vol. 8 at 239. This |anguage, read in the broader
context of the Agreenent as a whol e, describes ACROPAC s i nherent
function: storing data frommany sources, updating the i nformati on,
and making it available to credit grantors who access the system
wth their “different conputer systens and record formats.”
See id.

Finally, CSCargues that decisioning services fall within
the plain neaning of “new product developnents” and “system
enhancenents” as defined by the Agreenent. This reading of the
contract would have the absurd result of requiring Equifax to
provide to CSC, at no cost whatsoever, every new product it

devel ops. See Tarrant Distributors Inc. v. Heublein Inc., 127 F. 3d

375, 379 (5th CGr. 1997) (holding that an agreenent “unanbi guously
supports one interpretation because the other [interpretation] is

unreasonabl e”); Colunbia Gas Transmi ssion Corp. v. New U m Gas,

Ltd., 940 S.W2d 587, 591 (Tex. 1996). As denonstrated above, the
Agreenent pertained only to the ACROPAC system The provision
cited by CSC reads, in whole, “[Equifax] shall provide, at
[ Equi fax]’s expense, al | new product devel opnents, system
enhancenents, advertising and pronotion of the ACROPAC system’”
Agreenent Y4(g); R vol. 8 at 319. This |anguage expressly limts
itself to ACROPAC. Equifax conplied with the “systemenhancenents”
requi renment by continuously updating the ACROPAC system hardware
and software. Deci sioning services represent a uni que product sold
by Equifax; the NextGen conputer systemruns this program which
10



uses conplex algorithms and decision-tree logic to provide a
conplete credit decision to a custoner. The nere fact that
deci sioning services may utilize ACROPAC (or one of several other
data sources, several of which are not owned by Equifax) does not
make deci sioning services part of ACROPAC or covered by the 1988
Agreenment. Judge G lnore’ s summary judgnent order is affirned.

V. Judge MIloy's Order Granting Summary Judgnent
to CSC on Model ing Royalties

After assumng control of the case pursuant to the
parties’ agreenent, Magistrate Judge MIloy rejected Equifax’s
motion for final judgnent. Al t hough Judge G lnore had found in
Equifax’s favor on the decisioning services fee issue, Judge
MIloy s review of the record and Judge G lnore’'s Order |ed her to
conclude that the nodeling royalties issue remained unresolved.
She then determned that CSC should prevail on this issue and

awar ded CSC summary judgnent sua sponte. Judge MIloy correctly

found the nodeling royalties issue in need of adjudication.
However, because our reading of the Agreenent, taken in its
entirety, demands the opposite result, we reverse.

CSC asserts that it need pay only a single charge, the
billable inquiry fee, in return for all of Equifax’s services,
i ncluding reports that include a credit score. Judge M I I oy agreed
wth CSC that the “new product developnents” and “system
enhancenent” | anguage i n Paragraph 4(g) included the credit scoring

nodel s. Based on the sane reading of the Agreenent applied to the
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deci si oni ng services i ssue, we disagree. The credit scoring nodel
provides a nunber that a custoner may analyze, leaving the
application and final decision as to a specific, potential creditor
to the custoner. Thus, credit scoring nodels, in a simlar,
al though nore nuanced, nmanner as decisioning services, apply
criteria to the data avail abl e on ACROPAC.

To conceptualize the difference, a spectrumis hel pful:
on one end of the spectrumare pure, raw data; on the other end is
a conplete, finalized credit answer |ike, “Lend Jane Doe $12, 000.”
In this view, the scoring nodel is closer to “raw data” on the
spectrum than decisioning services. Neverthel ess, the credit
scoring reports require the application of several anal ytical steps
to the raw data; this process takes the credit scoring reports
beyond the scope of ACROPAC and, thus, the Agreenent. The
affidavit of CSC s own witness confirns this understanding: the
credit scoring reports involve analysis of the data contained
within ACROPAC. See R vol. 7 at 725-36. Not hi ng i n Paragraph
4(g) requires Equifax to provide CSC wth any “new or “enhanced”
product beyond t he scope of ACROPAC. Therefore, the credit scoring
nodel s, which are separate products fromACROPAC, do not fall under
this provision.

The credit scoring nodels were thus subject to royalty
charges as provided by Paragraph 8(c) of the Agreenent. See R
vol. 8 at 310. This provision allows Equifax, in its sole
discretion, to inpose royalty fees for services provided beyond
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access to ACROPAC.® Equifax has exercised this discretion before.
When a custoner seeks Beacon Scores, for exanple, a royalty is
charged. CSC has not disputed these charges, but now cl ai ns that
Equi fax cannot inpose simlar charges for its own scoring nodels.
CSC' s sole reliance for this distinction is on the “new product
devel opnent” and “system enhancenent” |anguage, which we have
determ ned does not apply to this service. W therefore reverse
that part of the judgnent that favored CSC on this i ssue and renmand
for further proceedings.

V. Judge MIlloy’'s Order Denying CSC s Mtion
for Reconsi deration

After prevailing on the i ssue of nodeling royalties, CSC
moved for reconsideration of the platform fee i ssue based on new
evidence. Judge MIl oy denied this notion. Because the court did
not abuse its discretion in denying this notion, we affirm See

Lake H Il Mtors, 246 F.3d at 757.

Hoping to persuade Judge MIlloy to overturn Judge
Glnmore’'s Oder, CSC noved for reconsideration based on new
evi dence, nanely, a contract between Equifax and Deal er Track. Com
another credit reporting conpany. See R vol. 2 at 1753-66. This
contract al so referenced ACROPAC. However, the contract is between
Equifax and a third party, uses different terns, and was drafted 14

years after the Agreenent at issue here. Even assuming that this

5 This discretion is not unfettered. Any alteration in the cost
allocation nust be applied equally to all of Equifax's affiliates and
subsi di ari es.
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contract is probative, it constitutes parol evidence. Because CSC
stipulated (as did Equi fax) that the Agreenent i s unanbi guous, this
contract is inadm ssible under the Texas parol evidence rule. Sun

Gl Co. v. Madeley, 626 S.W2d 726, 732 (Tex. 1981). |Inadm ssible

evi dence cannot be used to support a notion for summary judgnent,
so Judge MIloy rightly rejected the introduction of this evidence.

See Instone Travel Tech Marine & Ofshore v. Int’l Shipping, 334

F. 3d 423, 431 (5th Gr. 2003).
VI. Concl usi on
For the reasons stated above, we AFFIRM IN PART, and
REVERSE and REMAND I N PART, all in favor of Equifax. Because we
reverse the award of partial sunmary judgnment to CSC by the
district court, the order awarding attorneys’ fees to CSC is
simlarly REVERSED.

AFFI RVED | N PART; REVERSED AND REMANDED | N PART.
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