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PER CURI AM *

Jerry Charles Pal ner, Texas prisoner # 518865, appeals the
district court’s order denying his FED. R CGv. P. 60(b) notion
after dismssing without prejudice his 42 U S.C. § 1983 acti on,
construed as a 28 U.S.C. § 2254 application, for failure to
exhaust state renedies. Palner argues that the district court
erred in construing his 42 U S.C. § 1983 action as a 28 U S.C
§ 2254 application. He argues that the district court nade an

error of |law and shoul d have granted his post-judgnent notion.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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He states that he is aggrieved by the procedures used by the
Parol e Board to deny his application for parole and to consi der
his parole. He states that he is not seeking and has never
sought rel ease, but that he is only conpl ai ni ng about the
procedures used in the consideration and denial of his parole
application, and that it was proper for himto chall enge these
procedures in a 42 U S.C. 8§ 1983 action.

Even if his claimis construed as a civil rights claim
properly filed under 42 U.S.C. § 1983, Pal nmer has not stated a
constitutional claimbecause he has no liberty interest in
obt ai ning parole in Texas, and so he has no claimfor violation

of due process in the procedures attendant to his parole

decision. See Oellana v. Kyle, 65 F.3d 29, 31 (5th Gr. 1995)
(denying claimthat parole review procedures deny due process
because they give no advance witten notice of hearings, no
opportunity to be heard, and deny access to materials and right

to be acconpani ed by person of choice); Alison v. Kyle, 66 F.3d

71, 73 (5th Cr. 1995) (denying claimthat new parole review
procedures allow ng set-offs of nore than one year violated due
process).

I n support of his Ex Post Facto claim Palner cites Lynce v.
Mat his, 519 U. S. 433, 441 (1997). Lynce was a 28 U. S.C. § 2254
case. |If the parole procedures applied to Pal ner have | engthened
his sentence, then the district court properly construed his

pl eading as a 28 U.S.C. 8§ 2254 application. Palnmer refers
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several tinmes to what conbination of good tine and flat tine

lead to eligibility for parole and/or conpletion of the sentence.
Under Texas |aw, "[g]ood conduct tinme applies only to eligibility
for parole or mandatory supervision . . . and does not otherw se
affect an inmate’s term"™ Tex. Govr. CobE ANN. § 498. 003(a)
(Vernon’s 1998). A Texas prisoner’s sentence is not reduced by

good-tine credit. See Ex parte Hallmark, 883 S.W2d 672, 674

(Tex. Crim App. 1994). Thus, to the extent that his claim
concerning the application of parole laws in an ex post facto
manner affects only his parole eligibility, then he has not
stated a constitutional claimbecause his punishnment has not
been i ncreased.

Pal ner’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5th Gr.
R 42. 2.

Pal mer is hereby infornmed that the dism ssal of this
appeal as frivolous counts as a strike for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr

1996) (“[Djismssals as frivolous in the district courts or
the court of appeals count [as strikes] for the purposes of
[§ 1915(g)]."). W caution Palner that once he accunul ates three

strikes, he may not proceed in forma pauperis (IFP) in any civil

action or appeal filed while he is incarcerated or detained in
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any facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



