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Par kchest er Hol dings, Inc. executed a prom sory note in favor
of GE Life and Annuity Assurance Conpany for $1,675,000.00, with
interest at eight percent per annum payable nonthly for 180
nmont hs. The note contained a prepaynent penalty clause.
Par kchester repaid its obligation prior tothe nmaturity date of the
note and, pursuant to the prepaynent clause, paid CGE Life

$267, 236. 07. Par kchester then filed this action in Texas state

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



court, claimng the prepaynent was an unreasonable and
unenforceabl e penalty. CGE Life renoved the action to federal court
and counterclained for a declaratory judgnent that the prepaynent
was enforceable and for attorney’s fees pursuant to the note and
correspondi ng deed of trust. Pursuant to GE Life’'s FED. R Qv. P.
12(b) (6) notion, the district court dism ssed Parkchester’s claim
and entered final judgnent, referencing the reasons stated in its
order of dismssal; but, in so doing, it did not rule on GE Life’'s
cl ai ms.

Under Texas law, there is no nerit to the contention that a
prepaynent of the type at issue nust be reasonable; therefore,
Par kchester’s claimwas properly dismssed. See, e.g., TeEx. FIN
CooE ANN. 8 306. 005 (Vernon 2002) (“A creditor and an obligor may
agree to a prepaynent penalty in a |l oan subject to this chapter.”);
Bearden v. Tarrant Sav. Ass’'n, 643 S.W2d 247, 249 (Tex. App.—Fort
Wrth 1982, wit ref’d n.r.e.) (holding, under Texas |aw, no
requi renent for prepaynent penalty to be reasonable). Presumably
t hrough oversight, the district court did not address CE Life's
clains for declaratory judgnent and attorney’ s fees.

Accordi ngly, dism ssal of Parkchester’s claimis AFFI RVED; t he
remai nder of the judgnent is VACATED, and this matter is REMANDED
for consideration of GE Life s clains. Parkchester’s notion to
certify the reasonabl eness vel non i ssue to the Texas Suprene Court

i s DEN ED.



MOTI ON TO CERTI FY DENI ED; AFFI RVED | N PART;
VACATED AND REMANDED | N PART



