United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T January 16, 2004

Charles R. Fulbruge llI
Clerk

No. 03-20671
Summary Cal endar

JOSEPH D. DUPLANTI'S; JOHN HEGNET,
Pl ai ntiffs-Appellants,
vVer sus
EDUARDO CARMONA, Warden; GARY L. JOHNSON, Director,
Texas Departnment of Crimnal Justice, Institutional Division;

MAC STRI NGFELLOW Chai r man,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 02-CV-4491

Before SM TH, DUHE, and WENER, Circuit Judges.
PER CURI AM !

Joseph D. Duplantis, Texas prisoner #871610, and John Hegnet,
Texas prisoner #541126, appeal from the dism ssal of their 42
US C 8§ 1983 action as frivolous, pursuant to 28 US. C 8§
1915A(b) . Dupl antis and Hegnet contend that Adm nistrative
Directive 03.72, which governs the anount of storage space
available to prisoners, violates the Due Process and Equal

Protecti on C auses.

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



W review dismssals under 28 U S C. 8§ 1915A de novo.
Vel asquez v. Wods, 329 F.3d 420, 421 (5th Gr. 2003). A conplaint
can be dism ssed as frivolous “if it |lacks any arguable basis in
law or fact.” Harris v. Hegmann, 198 F.3d 153, 156 (5th GCr.
1999) .

“The requi renents of procedural due process apply only to the
deprivation of interests enconpassed by the Fourteenth Anendnent’s
protection of |iberty and property.” Board of Regents v. Roth, 408
U S 564, 569 (1972). In addressing a previous version of the
storage regulation, we stated that it was “highly dubious that a
facially neutral prison storage space limtation” violated a
prisoner’s exercise of constitutional rights. See Long v. Collins,
917 F.2d 3, 4 (5th Gr. 1990). Duplantis and Hegnet have failed to
show that A.D. 03.72 violates the Due Process C ause.

Dupl antis and Hegnet’s contention that the directive viol ates
equal protection because prisoners on ol der units are di sadvant aged
relative to prisoners on newer units relies purely on the disparate
i npact of the directive and therefore is unavailing. See United
States v. Galloway, 951 F.2d 64, 65 (5th Cr. 1992). Duplantis and
Hegnet do not allege facts suggesting that they were simlarly
situated to prisoners in those portions of their prison unit that
were exenpted from a major shakedown designed to inplenent the
directive; the district court therefore did not err by di sm ssing

their equal protection claimas frivolous. See Hlliard v. Board



of Pardons and Paroles, 759 F.2d 1190, 1193 (5th Cr. 1985).
Because the district court did not err by dism ssing the action as
frivolous, Duplantis and Hegnet’s contention that they were
entitled to injunctive relief is noot.

Dupl anti s and Hegnet’'s appeal is without arguable nerit and is
frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).
The appeal therefore is dismssed. 5THCQR R 42.2. The district
court’s dism ssal of the current case and this court’s di sm ssal of
the appeal count as two strikes against Duplantis and Hegnet for
purposes of 28 U S.C. § 1915(g). Adepegba v. Hammons, 103 F. 3d
383, 387-88 (5th Cr. 1996). Duplantis and Hegnet are warned that
once they accunulate three strikes, they may not proceed in form
pauperis (I FP) in any civil action or appeal unless they are “under
i mm nent danger of serious physical injury.” 28 U S. C. 8§ 1915(09).

APPEAL DI SM SSED. 5TH QR R 42. 2. 28 U.S.C § 1915(q)

SANCTI ON WARNI NG | MPCSED



