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PER CURI AM *

Thomas A. Gooden, Texas prisoner # 1151163, appeals the
district court’s dismssal of his 42 U S . C § 1983 action as
frivolous pursuant to 28 U . S.C. § 1915(e)(2)(B)(i). He argues
that the district court erred in dismssing his conplaint as
barred by the two-year statute of |imtations because he was not
aware of his claimuntil July 29, 2000, when he was not rel eased
as scheduled. He argues that he was required to serve nore than

his five-year sentence because he did not receive credit for tine

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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he spent on probation from January 1993 through August 1, 1995;
he raised this argunent in grievances filed in 1996 and 1997.
Because Gooden was aware of his claimin 1996 or 1997, but he did
not file this civil action until May 24, 2002, the district court
did not err in dismssing his action as barred by the two-year

statute of limtations. See Gartrell v. Gaylor, 981 F.2d 254,

257 (5th Gr. 1993). Moreover, Gooden’s action is not cognizable
under 42 U . S.C. § 1983 as he has not shown that his sentences
were reversed on direct appeal, expunged by executive order,
declared invalid by an authorized state tribunal, or called into
question by a federal court’s issuance of a wit of habeas corpus

under 28 U.S. C. § 2254. See Heck v. Humphrey, 512 U. S. 477, 486-

87 (1994); Randell v. Johnson, 227 F.3d 300, 301 (5th G r. 2000).
For the first time on appeal, Gooden raises clains that
prison officials violated his rights under the Fifth, Ei ghth,
Ninth, Thirteenth, and Fourteenth Anendnents and under 18 U S.C.
88 241, 242, and 246. He also argues for the first tine on
appeal that he was denied access to the courts and that prison
officials sprayed himwth mace and refused to allow himto take
a shower during the followng 24 hours. This court wll not
consider clains raised for the first tine on appeal. See

Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th Gr.

1999) .
Gooden’ s appeal is without arguable nerit and, therefore, it

is DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d 215,
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219-20 (5th Gr. 1983); 5THCQR R 42.2. The district court’s
di sm ssal of his conplaint under 28 U. S.C. § 1915 and this
court’s dismssal of his appeal as frivol ous both count as

strikes under 28 U S.C. § 1915(g). Adepegba v. Hamons, 103 F. 3d

383, 388 (5th CGr. 1996). Gooden is cautioned that if he
accunul ates three “strikes” under 28 U.S.C. § 1915(g), he wll

not be able to proceed in forma pauperis in any civil action or

appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.

28 U S.C. 8 1915(g). Gooden’s request for a tenporary
restraining order and prelimnary injunction is denied.

APPEAL DI SM SSED;, MOTI ON DENI ED; SANCTI ON WARNI NG | SSUED.



