United States Court of Appeals
Fifth Circuit

FILED

IN THE UNI TED STATES COURT OF APPEALS January 28, 2004
FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 03-20220
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M GUEL GAUCI N FLORES; G LBERT LEE HOBBS; JESUS VASQUEZ,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas
(H02-CR-379-7

Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Def endant s- Appel | ees M guel Flores, Gl bert Hobbs, and Jesus
Vasquez were found guilty by a jury of (1) conspiracy to distribute
five kilogranms or nore of cocaine and (2) aiding and abetting the
possession with intent to distribute five kilogranms or nore of
cocaine. On appeal, Flores and Vasquez chall enge the sufficiency
of the evidence. Vasquez additionally argues that a co-
conspirator’s testinony was i nproper rebuttal evidence; he was not

af forded an opportunity to debrief with the governnent to qualify

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



for a safety-valve reduction; and the district court erred in not
granting hima mnor-role adjustnent to his offense |evel. Hobbs
argues that the district court abused its discretion in not
continuing the trial follow ng the governnent’s failure to provide
the defense with the chem st’s resune and the bases of his opinion
that the substance involved in the offense was cocai ne.

Fl ores noved for acquittal at the close of the governnent’'s
case and at the close of all of the evidence. H's challenge to the
sufficiency of the evidence is thus revi ewed under the Jackson v.
Virginia, 443 U S. 307, 319 (1979), standard: “whether, after
viewwng the wevidence in the |light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt.”
Vasquez did not renew his FED. R CRM P. 29 notion for acquittal
at the close of all the evidence, and his sufficiency challenge is
limted to whether there was a manifest mscarriage of justice,
i.e., whether “the record is devoid of evidence pointing to guilt
or contains evidence on a key elenent of the offense [that is] so

tenuous that a conviction would be shocking.” United States v.

Mcl nt osh, 280 F.3d 479, 483 (5th Cr. 2002).
Qur review of the record reveals that there was sufficient
evidence that Flores knew of, participated in, and assisted the

venture in the transporting of cocaine. United States v. Moser,

123 F.3d 813, 819 (5th Gr. 1997); United States v. Alvarez, 625

F.2d 1196, 1198 (5th Gr. 1980). Al so, the record is not devoid of



evi dence that Vasquez knew of, participated in, and assisted the
conspiracy in the transporting of cocaine.

Juan Ybarra's testinony was not inproper rebuttal evidence,
and the district court did not abuse its discretioninallowngit.

See United States v. Sanchez, 988 F.2d 1384, 1393 (5th Cr. 1993).

The district court’s determnation that Vasquez would not have
provided full information about the offense was not clear error,
and the district court did not err in denying his request to be
debriefed in an effort to qualify for a offense-level reduction

under U S..S.G § 2D1.1(b)(6). See United States v. Mller, 179

F.3d 961, 963-64 (5th Gr. 1999). Neither did the district court
clearly err in finding that Vasquez was not entitled to an

adj ustnent for plalying a mnor role inthe offense. United States

V. Nevarez-Arreola, 885 F.2d 243, 245 (5th Gr. 1989); United

States v. Buenrostro, 868 F.2d 135, 138 (5th Gr. 1989).

Hobbs fails to show an abuse of discretion or reversible error
by the district court inits denial of the defendants’ notion for
a continuance to investigate the governnent’s chemst’s

qualifications and the bases of his opinion. United States v.

Garrett, 238 F.3d 293, 299 (5th Cr. 2000); United States v. Katz,

178 F.3d 368, 372 (5th Gr. 1999).
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