United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 24, 2003

Charles R. Fulbruge llI
Clerk

No. 03-20191
Conf er ence Cal endar

JAMES GLAZI ER,

Peti ti oner- Appel | ant,
vVer sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 02-CV-3639

Before DeMOSS, DENNI'S, and PRADO, Circuit Judges.
PER CURI AM *

Janes d azier, Texas prisoner # 878903, appeals the district
court’s dismssal, wthout prejudice, of his request for
appoi ntment of counsel to prepare a 28 U S.C. § 2254 petition.
The district court denied A azier a certificate of appealability
(COA) and certified that the appeal is not taken in good faith

for purposes of appealing in forma pauperis (IFP), pursuant to

28 U.S.C. 8 1915(a)(3) and Fep. R Arp. P. 24(a)(3). dazier

requests a COA and noves for |eave to appeal |FP.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because d azier did not file a habeas corpus petition, he
does not require a COA to appeal the district court’s order. See

Dunn v. Cockrell, 302 F.3d 491, 492 & n.1 (5th Gr. 2002), cert.

denied, 123 S. . 1208 (2003).

G azier has not shown that the district court erred in
certifying that the appeal is not taken in good faith. See Baugh
v. Taylor, 117 F.3d 197, 202 (5th G r. 1997). The district court
did not abuse its discretion in dismssing the case w thout
prej udi ce because G azier failed to conply with the court’s order
to file a habeas corpus petition or suffer dism ssal of the case
for want of prosecution pursuant to FED. R Cv. P. 41(b). See

McNeal v. Papasan, 842 F.2d 787, 789-90 (5th Cr. 1988).

This appeal is without arguable nerit and is frivolous; it

therefore i s DI SM SSED. See Howard v. King, 707 F.2d 215, 219-20

(5th Gir. 1983); 5THQOR R 42.2.
COA DENI ED AS UNNECESSARY; | FP DENI ED; APPEAL DI SM SSED AS

FRI VOLOUS.



