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USDC No. 3:02-CV-1538-N

Bef ore H G3d NBOTHAM DAVIS, and PRADO Circuit Judges.
PER CURI AM *

ABC Uilities brought an i ndependent action under FED. R Q.
P. 60(b) to set aside the judgnents issued by a bankruptcy court
and two district courts. The district court, after setting aside
a default judgnent agai nst Orix, dism ssed ABC s i ndependent action
pursuant to FED. R Qv. P. 12(b)(6), finding that the action was

outside the one-year limtations period for a Fed. R GCv. P.

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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60(b)(2) or (b)(3) motion, and given that ABC was “wel| aware of
t he essence of their clains while the very judgnent they nowtry to
set aside was being litigated,” ABC could not satisfy the equitable
requi renents for a proper independent action. On appeal, ABC
asserts that the court erred by setting aside the default judgnent
initially entered against Oix and by dismssing its independent
action. W affirm

Initially, ABC obtained a default judgnent against Oix
because Oix failed to file atinely answer. However, the district
court set aside the default judgnent, finding that Oix’s failure
to answer was the result of excusabl e, inadvertent m scal endari ng.
A court may set aside a default judgnment for “m stake,
i nadvertence, surprise, or excusable neglect.”? W review the
court’s decision to set aside the default judgnent for an abuse of
discretion.? Here, the district court found that Oix’s failure to
answer was the result of an excusable m stake, and ABC provi des no
authority showi ng the court’s actions to be an abuse of discretion.

We reviewthe district court’s dism ssal de novo, “accept[ing]
all factual allegations made in the pleading as true and ask
whet her, under the circunstances asserted, the allegations state a

claim sufficient to avoid disnissal.”? Al t hough the factual

1 Fep. R QvV. P. 55(c), 60(h).

2 Dol phin Plumbing Co. of Florida, Inc. v. Financial Corp. of
North Anerica, 508 F.2d 1326, 1327 (5th Cr. 1975).

3 Kansa Rei nsurance Co., Ltd. v. Congressional Mrtg. Corp. of
Texas, 20 F.3d 1362, 1366 (5th Gr. 1994).
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all egations nust be taken as true, the district court “need not
resol ve unclear questions of law in favor of the plaintiff,” and
“when a successful affirmative defense appears on the face of the
pl eadi ngs, disnissal under Rule 12(b)(6) may be appropriate.”*
Fed. R Civ. P. 60(b) provides that within one year of a
judgnent “the court may relieve a party or a party’'s |egal
representative from a final judgnent, order, or proceeding for
(2) newy discovered evidence which by due diligence could
not have been discovered intinme to nove for a newtrial under Rule
59(b) . . . [Jor] (3) fraud (whether heretofore denom nated
intrinsic or extrinsic), msrepresentation, or other m sconduct of
an adverse party.”® The Rule explains, however, that it “does not
limt the power of a court to entertain an independent action to
relieve a party from a judgnent.”® An i ndependent action is
brought in equity to set aside judgnents that would result in a
mani f est m scarriage of justice, and requires, anong ot her things,
“t he absence of fault or negligence on the part of the defendant.”’
In United States v. Beggerly,® the Suprene Court explained
t hat i ndependent actions nust not be allowed to subvert the one-

year statute of limtations for Rule 60 actions:

41 d.
SFep. R CGv. P. 60(b)(2)-(3).
S FED. R CGv. P. 60(hb).

7 11 CHARLES ALAN WRIGHT & ARTHUR R M LLER, FEDERAL PRACTICE AND
PROCEDURE § 2868 (2d ed. 1995).

8 524 U.S. 38, 46-47 (1998).
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| f relief may be obtained through an

i ndependent action in a case such as this,

where the nost that nay be charged agai nst the

Government is a failure to furnish rel evant

information that would at best formthe basis

for a Rule 60(b)(3) notion, the strict 1- year

time limt on such notions would be set at

naught. Independent actions nust, if Rule

60(b) is to be interpreted as a coherent

whol e, be reserved for those cases of

injustices which, in certain instances, are

deened sufficiently gross to demand a

departure fromrigi d adherence to the doctrine

of res judicata.®
Accordingly, if aplaintiff’s allegations could formthe basis for
a Rule 60(b)(2) or (b)(3) notion, but the action is outside the
one-year limtations period and does not rise to the level of a
m scarriage of justice, an independent action nust fail.

ABC is not within the one-year limtations period because it
has known the basis of its fraud allegations at |east since 1993.
The conplaint inthis case itself notes that ABC has held the “new
docunents necessary to investigate and allege Oix’s fraudul ent
actions since 1998. Therefore, ABC nust denonstrate that all ow ng
the judgnents at issue to stand would work a grave m scarri age of
justice.?0
Based on the face of the conplaint and on previous judgnments

of which the district court took judicial notice, the district
court properly dismssed ABC s conpl aint because it is clear that

“no relief could be granted under any set of facts that could be

°1d. at 46 (internal quotations omtted).

10 See Beggerly, 524 U.S. at 47.
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proved consistent with the allegations.” ABC and Oi x have been
in some formof litigation over the past fifteen years. It has
clainmed that Orix fraudulently overcharged it in nunmerous courts,
and it could have raised the allegations during the bankruptcy
pr oceedi ng. A previous panel noted ABC s intentional delay in
raising Oix’s alleged fraud in order to mani pulate the litigation
process. ! ABC could have brought tinely Rule 60(b)(2) or (b)(3)
motions within one year after these judgnents, but for whatever
reason, it did not do so. Gyven that the allegations at nost form
the basis of a Rule 60(b)(2) or (b)(3) notion and that ABC s choi ce
to reserve these allegations until a |l ater day precludes a finding
of a manifest m scarriage of justice, an i ndependent action cannot
be mai nt ai ned. *3

AFFI RMED.

11 American Waste & Pollution Control Co. v. Browning-Ferris,
Inc., 949 F.2d 1384, 1386 (5th Gr. 1991) (quoting Baton Rouge
Bldg. & Constr. Trades Council v. Jacobs Constructors, Inc., 804
F.2d 879, 881 (5th Cir. 1986)).

12 ABC Asphalt Inc. v. Credit Alliance Corp., No. 94-10118 (5th
Cr. My 15, 1995) (“By lying behind the log until after it
received an adverse judgnent to play its alternative ‘conflict
card,” ABCfailed to protect its owninterests inatinely fashion.
ABC cannot now seek a second bite at the appl e under Rule 60(b)(6).
No mani fest injustice is present here.”).

13 Beggerly, 524 U S. at 46-47; Humanetics Inc. v. Kerw't
Medi cal Products, Inc., 709 F.2d 942, 943-44 (5th Gr. 1983).



