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PER CURI AM *

Buckner Children and Fam |y Services, Inc. (Buckner) hired
Johnna Burton (Burton) as a special events coordinator in 1995
and fired her in 2000. Burton, who was nore than 40 years old
when she was fired, filed suit in a Texas court agai nst Buckner
al | eging age discrimnation under the Texas Conm ssi on on Human
Ri ghts Act (TCHRA) and retaliation for using | eave under the

federal Fam |y Medical Leave Act (FMLA), 29 U S.C. § 2601 et seq.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Buckner renoved the case to federal court on grounds that the
FMLA cl ai ns presented a federal question. 28 U S. C. § 1331.

The district court granted sunmary judgnent for Buckner on
grounds that Burton was fired for a legitimte nondi scrim natory
reason and not because of age discrimnation or in retaliation
for her exercise of her FMLA rights. The court reasoned that
Burton’s attenpts to contest Buckner’s summary judgnent evi dence
concerning age discrimnation were vague and w t hout foundati on.
The court al so concluded that Burton failed to establish a prinma
facie case of retaliation under the FMLA, and that even if she
had, Buckner had established a legitimte nonretaliatory reason
for dismssing her. W affirm

“Summary judgnent is reviewed de novo, under the sane

standards the district court applies.” Anburgey v. Corhart

Refractories Corp., 936 F.2d 805, 809 (5th Gr. 1991). Sumrary

judgnent is proper when, viewing the evidence in the |Iight nost

favorable to the non-novant, there is no genuine issue as to
any material fact and . . . the noving party is entitled to
judgnent as a matter of law’” 1d. (quoting FED. R CvVv. P.
56(c)). We agree with the district court that Burton's

concl usional allegations and specul ation were insufficient to

establish a genuinely contested issue of material fact. See

M chaels v. Avitech, Inc., 202 F.3d 746, 754-55 (5th G r. 2000).
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Buchner supported its notion for summary judgnent with
af fidavits and docunents indicating that Burton was di sm ssed for
i nadequat e perfornmance.

Burton’s allegations of discrepancies in Buckner’s summary
j udgnent evidence were either unsupported by the record or so

trivial as to be immateri al. See M chaels, 202 F.3d at 754-55

(mere concl usions and specul ati on i nadequate to defeat summary

judgnent notion); see also Reeves v. Sanderson Pl unbing Products,

Inc., 530 U. S. 133, 148 (2000) (noting that “enployer would be
entitled to judgnent as a matter of law [if] plaintiff created
only a weak issue of fact as to whether the enployer’s reason was

untrue and there was abundant and uncontroverted i ndependent

evi dence that no discrimnation had occurred”); More v. E

Lilly & Co., 990 F.2d 812, 815-16 (5th Cir. 1993) (plaintiff nust

do nore than cast superficial doubt on enployer’s proffered
reason for dismssal). Summary judgnent was proper on the age-
di scrim nation cl ai ns.

To support her clains of discrimnation for exercising her
rights under the FMLA, Burton was required to show initially that
“(1) she was protected under the FMLA; (2) she suffered an
adver se enpl oynent decision; and either (3a) that she was treated
| ess favorably than an enpl oyee who had not requested | eave under
the FMLA; or (3b) the adverse decision was nmade because she took

FMLA | eave.” Hunt v. Rapides Healthcare Sys. L.L.C., 277 F.3d

757, 768 (5th Gr. 2001). As noted by the district court, Burton
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pointed to no sunmary judgnent evidence that “she was treated

| ess favorably than an enpl oyee who had not requested | eave under
the FMLA; or [that] the adverse decision was made because she
took FMLA | eave.” Hunt, 277 F.3d at 768. Her references to the
treatnent of fellow enpl oyee JoAnn Cole did not show either that
Col e had never used FMLA | eave or that Cole’'s infraction was
“nearly identical” to the infractions for which Burton was

di sm ssed. See WAl | ace v. Methodi st Hosp. System 271 F.3d 212,

220-21 (5th Gr. 2001) (conpared enpl oyee’ s conduct nust be
“nearly identical” to plaintiff’s). Burton therefore did not

make a prima facie case of discrimnation under the FMLA

Even had Burton made a prima facie case, her clai mwould

fail because she did not create a genuinely contested issue of
material fact with respect to Buckner’s legitinmate,

non-di scrimnatory reason for dismssing her. See Mchaels v.

Avitech, Inc., 202 F.3d at 754-55;: Mbore, 990 F.2d at 815-16.

Summary judgnent was proper on the FMLA cl aim

AFFI RVED.



