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PER CURI AM *
Franci sco Javi er Rodriguez appeals his conviction and

sentence for illegal reentry after deportation. Rodriguez has

filed a notion for leave to file an out-of-tinme reply brief; that
nmotion is GRANTED. He first argues on appeal that the district
court erred inits application of U S. S.G § 4Al1.2 by counting
three prior drug convictions separately, which increased his
crimnal history score and resulted in a higher guideline range.

We concl ude that Rodriguez has not shown that the district court

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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clearly erred in finding that the prior cases were not

consol i dat ed. See Buford v. United States, 532 U S. 59, 64-66

(2001); United States v. Mreno-Arredondo, 255 F.3d 198, 203 n. 10

(5th Gr. 2001. “The applicability vel non of Tex. Penal Code

8 3.03 does not affect our analysis.” United States v. Fitzhugh,

984 F.2d 147 n.18 (5th G r. 1993)

The district court did not clearly err in finding that the
three prior offenses were unrelated. Rodriguez’s three
convictions involved three separate transactions over a three-
mont h period involving differing anounts of cocai ne.

Furt hernore, although Rodriguez was charged for all of the

of fenses on the sane day by the sane judge and his sentences were
concurrent, he was indicted separately for each offense, each

i ndi ctment was assigned a different docket nunber, and the
sentences were not all the sane length. The foregoi ng suggests
that the two of fenses should not be considered consolidated for

federal sentencing purposes. See United States v. Huskey, 137

F.3d 283, 288 (5th Gr. 1998); United States v. Kates, 174 F. 3d

580, 584 (5th Cir. 1999).

Rodri guez al so argues that his guilty plea was not voluntary
because the district court did not adnonish himthat the
“aggravated felony” provision of 8 U S.C. 8 1326(b)(2) stated an
essential elenent of the offense to which he was pleading guilty.
He acknow edges that his argunents are foreclosed by circuit

precedent, but he seeks to preserve the issue for possible
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Suprene Court reviewin light of the Suprenme court’s decision in

Apprendi v. New Jersey, 530 U S. 466, 519 (2000). As Rodriguez

concedes, this issue is forecl osed. See Al nendarez-Torres V.

United States, 523 U S. 224, 247 (1998); United States v. Dabeit,

231 F. 3d 979, 984 (5th G r. 2000).

AFFI RVED.



