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PER CURI AM *

Johnny Jose Ranmirez appeals his sentence inposed foll ow ng
his guilty plea conviction for being a felon in possession of a
weapon. Ramrez was sentenced to the maxi num statutory sentence
of 120 nonths, to be followed by a three-year term of supervised
rel ease.

Ram rez ar gues that the district court m sapplied the

sent enci ng gui delines by enhancing his offense | evel pursuant to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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US S G 8 2A1.2, the guideline for the offense of second degree
murder, because the district court did not find and the evidence
did not show that he acted with malice.

Ram rez argues that because the application of § 2Al1.2
dramatically increased his guideline sentencing range, a higher
standard of proof than the preponderance of the evidence was
required to prove the sentencing factors. Ramrez' s 120-nonth
sentence was not a dramatic departure fromthe guideline sentence
that coul d have been inposed if the second degree nurder
gui del i ne had not been considered. Therefore, the district court
did not err in failing to require a higher standard of proof than

a preponderance of the evidence at sentencing. See United States

v. Mergerson, 4 F.3d 337, 343 (5th Cr. 1993).

Ram rez concedes that his conduct did not constitute
vol unt ary mansl aught er because he did not act in the heat of
passi on or anger. Because Ramrez was a felon illegally in
possession of a firearmat the tinme of the offense, an unlawful
act, his conduct did not constitute involuntary mansl aughter.
See 18 U.S.C. § 1112(a).

In the absence of evidence that Ramrez believed that his
life was in danger or that he was threatened with serious bodily
harm by the approaching Prado, Ramrez’ s decision to shoot Prado
exhi bited extrene reckl essness and wanton di sregard for human

life sufficient to display nalice aforethought. Lara v. U S.

Parole Conmmin, 990 F.2d 839, 841 (5th Cr. 1993). Ramrez’' S
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failure to testify at sentencing left unrebutted the reliable
evidence in the presentence report that Prado was unarnmed during
the incident and did not present a threat of serious bodily harm
to Ramrez. Because the preponderance of the evidence showed
that Ramrez commtted second degree nurder, the district court
did not clearly err in relying on 8 2A1. 2 at sentencing.

AFFI RVED.



