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PER CURI AM *

Jasper Jerone WIIlians, federal prisoner # 32904-077, appeals
the district court’s denial of his postconviction notion requesting
that the Governnent be nade to file a notion for a downward
departure of WIllians’s sentence based upon his substantial
assi st ance. Wllians states that he provided substanti al

assi stance after the Governnment in April 2002 had filed and the

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



district court had granted a postconviction FED. R CRM P. 35(a)
nmotion for a downward departure and that the Governnment promsed to
file another Rule 35 notion.” He seeks for this court to conpel
the Governnent to file a notion for a downward departure or to
order the district court to conduct an evidentiary hearing.

The Governnent’s failure to file a Rule 35 notion for a
downward departure is discretionary and not revi ewabl e unless the
defendant nmakes a substantial threshold showng that the
Governnent’s refusal was based upon unconstitutional notives, such
as the defendant’s race or religion. Wde v. United States, 504
U S 181, 185-86 (1992); United States v. Urbani, 967 F.2d 106, 109
(5th Gr. 1992). See also United States v. Sneed, 63 F.3d 381,
388-89 n.6 (5th Cr. 1995). WIlians has not nmade such a show ng
(nor indeed has he alleged any such notives).

AFFI RVED.

"The CGovernnent had also filed prior to Wllianms's My 7,
1999, sentencing a notion for downward departure under 8§ 5K1.1 of
the Sentencing Quidelines, based on WIllians’s substantial
assi stance, and at sentencing the district court granted that
motion. WIlIlianms’s plea agreenent provided in part “[a] notion for
downwar d departure fromthe applicable guidelines under U S.S.G 8§
5K1.1 will be filed by the Governnent if, and only if, in the sole
discretion of the United States Attorney for the Northern District

of Texas, it is determned that the Defendant had rendered
substanti al assistance to the Governnent in its investigation and
prosecution of others.” (enphasis added).
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