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Chri stopher Jones, Texas prisoner # 656546, appeals fromthe
district court’s judgnent in favor of the defendants follow ng a
bench trial and the dism ssal of his 42 U S.C. § 1983 civil right
conplaint with prejudice as frivolous. Jones argues that the
district court erred in determning that he had failed to
establish a claimof excessive force and deliberate indifference

to his safety and nedical needs. He also argues that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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district court commtted various procedural errors at trial.
Jones has filed a notion to anend his brief follow ng the new y-
prepared transcript which this court ordered at governnent
expense. Jones’s notion is GRANTED

St andard of review

Factual findings nmade in a bench trial are revi ewed
for clear error, while |egal issues are reviewed de novo.

See FeED. R CQv. P. 52(a); Seal v. Knorpp, 957 F.2d 1230, 1234

(5th Gr. 1992). For a factual finding to be clearly erroneous,
an appellate court nust have a firmconviction, based on a review

of the entire record, that a m stake has been made. Justiss Gl

Co., Inc. v. Kerr-McGee Refining Corp., 75 F.3d 1057, 1062, 1067

(5th Gir. 1996).

Excessi ve force

Jones argues that the evidence introduced at trial
establi shes that the defendants exerci sed excessive force against
himat the prison infirmary. A district court’s ruling on

excessive use of force is reviewed for clear error. Bal dwin v.

Stalder, 137 F.3d 836, 839 (5th Cr. 1998). To prevail on an
Ei ghth Amendnent cl ai m of excessive force, a plaintiff nust
establish that the force was not applied in a good faith
effort to maintain or restore discipline, but maliciously and
sadistically to cause harm and that the plaintiff suffered an

injury. Hudson v. McMIlian, 503 U S 1, 6-7 (1992).
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The record reflects that the district court did not clearly
err in determning that Jones failed to establish a claim of
excessive force. The docunentary evidence as well as the
testinony introduced at trial supports the district court’s
decision to find credi ble the defendants’ assertion that Jones
struck his own head against the infirmary wall, requiring an
officer to restrain himwth a reasonable use of force. Justiss
Gl Co., 75 F.3d at 1062, 1067. Accordingly, the district court

did not clearly err in dismssing Jones’s excessive force clains.

See Baldwi n, 137 F.3d at 839.

Deli berate indifference

Jones argues that several of the defendants chose to
di sregard their know edge that a corrections officer in the
infirmary posed a substantial risk to his safety. He al so argues
that the defendants were deliberately indifferent to his nedical
care because they falsified use-of-force injury and nedi cal
reports.

A prison official acts with deliberate indifference if he
knows that an inmate faces “a substantial risk of serious harm
and disregards that risk by failing to take reasonabl e neasures

to abate it.” Farner v. Brennan, 511 U S. 825, 847 (1994).

“[T] he official nust both be aware of facts fromwhich the
i nference could be drawn that a substantial risk of serious harm

exi sts, and he nmust also draw the inference.” |[|d. at 837.
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Jones’ s argunents that the defendants were deliberately
indifferent to his safety by sending himto the infirmary and
by falsifying docunentation of the use of force are entirely

concl usi onal and specul ative. See Koch v. Puckett, 907 F.2d 524,

530 (5th Gr. 1990). Jones provides no specific evidence to
support his assertion that the supervising officer who sent
himalong with an escort to the infirmary knew that Jones faced
arisk of harm Simlarly, Jones fails to establish with
specificity what portions of the defendants’ statenents were
falsified. Accordingly, the district court did not clearly err
in dismssing Jones’s deliberate indifference clains. See

Justiss Gl Co., 75 F.3d at 1062, 1067.

District court rulings

Jones argues that the district court erred by failing to
appoi nt counsel, inpose discovery sanctions on the defendants,
and permt himto nmake openi ng and cl osi ng argunents.

Jones argues that the district court erred by failing to
appoi nt counsel. The court is not required to appoint counsel
for an indigent plaintiff raising a 42 U S.C. 8 1983 claimin

t he absence of “exceptional circunstances.” Uner v. Chancellor,

691 F.2d 209, 212 (5th Gr. 1982). Based on our review of the
record, we conclude that the district court did not abuse its
di scretion because Jones has not shown such exceptional

circunstances are present in this case.
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Jones’s renmaining issues related to the district court’s
di scovery and trial rulings are reviewed for plain error
due to Jones’'s failure to object to these rulings at trial.

See Douglass v. United Servs. Auto. Ass'n, 79 F.3d 1415, 1429

(5th Gr. 1996) (en banc). Jones cannot denonstrate that the
district court commtted plain error in failing to issue

di scovery sanctions to the defendants where the record reflects
that Jones requested personnel files based upon pure specul ation
and concl usional assertions. Simlarly, although the district
court did not offer Jones an opportunity to nmake an openi ng
statenent, the record clearly reflects that the district court
af forded Jones every deference during the proceedings to
establish his case. Finally, in contrast to Jones’s assertion,
the district court did permit himto nmake a cl osing argunent
prior to rendering its decision. Accordingly, Jones cannot
establish plain error with respect to these argunents. See
Dougl ass, 79 F.3d at 1429. For the foregoi ng reasons, the

judgnment of the district court is AFFI RVED



