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Sandra Roberts appeal s her sentence foll ow ng her conviction
for bank fraud. Her conviction was the result of a schene to
defraud her enployer of noney by false data entry of paynents
recei ved. She argues that the district court clearly erred in
applying a two-level increase to her sentence pursuant to U S
SENTENCI NG GUI DELINES MANuAL § 3B1.3 for abusing a position of trust.

For the foll owi ng reasons, Roberts’s sentence is AFFI RVED.

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



8§ 3B1. 3 of the Sentencing CGuidelines allows an i ncrease by two
levels if “the defendant abused a position of public or private
trust, or used a special skill, in a manner that significantly
facilitated the comm ssion or conceal nent of the offense . . . ."!
The comrentary to 8 3Bl1.3 notes that a position of public or
private trust involves “substantial discretionary judgnent that is
ordinarily given considerable deference.”? A district court
judge’s application of 8§ 3B1.3 “is a sophisticated factual
determination that will be affirned unless clearly erroneous.”?

Roberts argues that the district erred by classifying her as
occupying a position of trust. Relying on the commentary to 8
3B1.3, she clains that she is tantanount to a sinple bank teller to
which 8 3B1.3 does not apply.* The district court rejected this
argunent, accepting instead the probation officer’s presentence
report, to which there was no rebuttal:

The evidence in this case established that Roberts,

enpl oyed by Metrocall as an accounts receivable data

entry clerk, was given special access to the conpany’s

data base which enabled her to commt the offense and

conceal it from detection. Roberts’ position gave her

the authority to receive checks in the mail, tally the
checks, enter the anbunts into the data base, and fax the

1 U, S. SENTENCI NG GUI DELI NES MANUAL § 3B1.3 (2002).

21d., cm. 1.

S United States v. Ehrlich, 902 F.2d 327, 330 (5'" Cir. 1990).

4 U'S. SENTENCING GUIDELINES MaNUAL 8 3B1.3, cmt. 1 (“This
adj ustnent does not apply in the case of . . . an ordinary bank

teller or hotel clerk because such positions are not characterized
[as discretionary].”).



information to Metrocall’s main office. Roberts’

position enabled her to alter the totals that she

provided to the main office. In addition, Roberts
credited the stolen paynent to the custoner’s account as

t hough t he paynent had been received at a Metrocall | ock-

box | ocation, thereby, making it appear that the checks

were stolen from the |ock-box I|ocation, and not

necessarily by a Metrocal |l enpl oyee. Therefore, Roberts’

position went beyond that of an average bank teller, and

she abused a position of trust when she commtted the

of f ense.

Consi dering our precedent, the district court did not clearly
err in applying the 8 3B1.3 increase.® Even a regular teller “nmay
engage in other activities in the course of her job that [involve]
aspects of trust which may be exploited to facilitate a crine.”®
Roberts did so here. Metrocall placed Roberts in a position with
special access to the conpany’s data base, wth the power to
recei ve, deposit and record substantial suns of noney, and with the
authority to relay the updated account information to the conpany’s
headquarters. Accordingly, the district court did not clearly err
in finding that Roberts occupied a position of trust and in
applying 8§ 3B1. 3.

AFFI RVED.

>United States v. Smth, 203 F.3d 884, 893-94 (5'" Cir. 2000)
(holding that a part-tinme teller occupied a position of trust
because of special know edge of operating and security procedures,
which the teller used to facilitate a robbery); United States v.
Ehrlich, 902 F.2d 327, 330-331 (5'" Gir. 1990) (holding that a | oan
clerk occupi ed a position of trust because of specialized know edge
and access of the conputer system as well as the power to bal ance
| arge, inportant accounts).

® Smith, 203 F.3d at 893.



