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UNI TED STATES of Anerica, ex rel. JOHAN ERNEST BOUNDY,
Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
BERNARD JOSEPH DOLENZ; DOLENZ CLI NI C,

Def endant - Count er C ai mant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:96-CV-301-G

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Bernard Dolenz, federal prisoner # 31480-077, appeals
followng the district court’s grant of John Boundy’'s notion to
dism ss without prejudice his qui tamsuit filed on behalf of the
United States. Boundy’s notion to file a response to Dolenz’s
reply brief is DEN ED.

Dol enz argues that Boundy filed his notion to voluntarily

di sm ss his conpl ai nt because he had recei ved an adverse ruling on

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his notion for a sunmary judgnent in his favor and was attenpting
to avoid an unfavorable result in the proceedi ngs. Dol enz contends
t hat Boundy woul d have not succeeded in his qui tamaction because
he was not an origi nal source under the Fal se C ai mAct and did not
have standing to bring the action. See 31 U S. C. 8§ 3730(3)(4).
W reviewa FED. R CQv. P. 41(a)(2) dism ssal w thout prejudice
for abuse of discretion. A notion for voluntary dism ssal should
be granted “unl ess the nonnoving party wll suffer sone plain | egal
prejudice other than the nere prospect of a second lawsuit.”

El baor v. Tripath Inmaging Inc., 279 F. 3d 314, 317 (5th Gr. 2002).

Dol enz has not shown that he will suffer plain |egal prejudice from

the dism ssal wthout prejudice. See id. at 317-19; Manshack v.

Sout hwestern Elec. Power Co., 915 F.2d 172, 174 (5th Cr. 1990).
Hi s argunents in his appellate brief chall enging Boundy’ s standi ng

as an original source are without nerit. See U S. exrel. Laird v.

Lockheed Marti n Engi neering and Sci ence Services Co., 336 F. 3d 346,

352-55 (5th Gr. 2003). W do not consider argunents raised for

the first tineinareply brief. Peavy v. WFAA-TV, Inc., 221 F. 3d

158, 179 (5th G r. 2000). Also, Dolenz may re-urge his chall enge
to Boundy’s standing as an original source if Boundy refiles his
qui tamaction. W do not address his other issues on appeal given
the current status of the case.

AFFI RVED.



