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Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 4:00-CVv-315-P-D

Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
PER CURI AM *
The appellants, pro se plaintiffs in acivil rights suit

filed under 42 U S.C. 8§ 1983, appeal the dism ssal of their suit

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



under FED. R Qv. P. 41(b) for failure to conply with an order of
the court. The appellants’ argunent that the appellees’ brief
should be stricken is wthout nerit inasnmuch as the brief was
mai |l ed prior to the deadline and confornmed with FED. R Aprp. P. 28.

Rule 41(b) authorizes the sua sponte dismssal wth
prejudice of an action for the failure of the plaintiff to
prosecut e. Rule 41(b) dismssals are reviewed for abuse of

discretion. Dorsey v. Scott Wtzel Servs., 84 F.3d 170, 171 (5th

Cr. 1996). Rule 41(b) dism ssals, however, are affirnmed “only
upon a showi ng of a clear record of delay or contumaci ous conduct
by the plaintiff, . . . and where | esser sanctions woul d not serve
the best interest of justice.” I1d.

The instant case does not reveal a clear record of delay
or contumaci ous conduct on the part of the pro se plaintiffs. Soon
after the district court stayed di scovery pendi ng resol ution of the
defendants’ qualified imunity defenses, the plaintiffs attenpted
to address those defenses by pointing to their fact-specific
conplaint and anended conplaint. Additionally, prior to the
court’s January 4, 2002, deadline, the plaintiffs sought to declare
the defendants’ third, fifth, and sixth immunity defenses
i napplicable as a matter of law. In that filing, the plaintiffs
explained that the only remaining affirmative defense was the
defendants’ claimto qualified imunity under federal |aw and that
t hey needed access to their legal files, which the defendants had
deni ed, to prepare such a response.
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The plaintiffs’ June 19, 2002, request for nore tine was
also filed prior to the district court’s July 3, 2002, deadline.
The plaintiffs iterated that they needed their legal files to
conply with the court’s order to file a reply to the defendants’
imunity defenses. Thus, although the plaintiffs did not file the
reply ordered by the district court by the deadlines that the
district court had extended to them they filed pleadings prior to
the deadl i nes explaining why they were unable to do so.

As not ed above, this court affirns Rule 41(b) dism ssals
only when | esser sanctions would not serve the best interest of
justice. Dorsey, 84 F.3d at 171. The district court in the
instant case, as a |lesser sanction, could have sinply denied the
plaintiffs’ request for an extension of time to file the reply

ordered by the district court pursuant to Schultea v. Wod, 47 F. 3d

1427, 1434 (5th Gr. 1995 (en banc), wthout dismssing the
plaintiffs’ conplaint.

Additionally, in determning whether to affirm a
Rule 41(b) dismssal, this court |ooks to the degree of actua
prejudice to the defendant arising fromthe plaintiff’s failure to

conply with a court order. Rogers v. Kroger Co., 669 F.2d 317, 320

& n.5 (5th Gr. 1982); see also Pardee v. Mses, 605 F.2d 865, 867

(5th Cr. 1979). In this case, the plaintiffs’ conplaint and
anended conplaints are fact-specific as to how they believe they
were harnmed by the defendants’ conduct; whether the pleadi ngs neet
the heightened pleading requirenents that Schultea sought to

3



enforce, and whether they will suffice to respond to the district
court’s order, have yet to be decided.

In light of the plaintiffs’ efforts to address the
district court’s order to file a Schultea reply, the availability
of a lesser sanction, and the lack of prejudice sustained by the
defendants, the district court’s Rule 41(b) dism ssal is VACATED
and the case is REMANDED to the district court for further
pr oceedi ngs.

The notion of Gary Moore asking this court to reconsider
and vacate the dism ssal of his appeal for his failure to pay the
filing fee in full is DEN ED

VACATED and REMANDED; MOTI ON DENI ED



