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Summary Cal endar

BOBBY SERTON,

Pl ai ntiff-Appellant,
vVer sus

BILLIE SOLLIE, Individually and as Sheriff of Lauderdal e
County, M ssissippi; DORIS CALLAHAN, Individually and as
Jail Adm nistrator; SARAH P. SPRI NGER, |ndividually and as
Chancel | or of Lauderdal e County, M ssissippi; LAUDERDALE
COUNTY BQARD OF SUPERVI SORS; LAURENCE PRI MEAUX; W LLI AM B.
JACOB,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 4:01-CV-90-LN

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Bobby Serton has appealed the district court’s judgnent
dism ssing his civil action asserting various clains related to
his incarceration for civil contenpt for failure to pay past-due

child support. See Serton v. Serton, 819 So. 2d 15 (Mss. C

App. 2002). In his anended conplaint, Serton naned as

defendants: Billy Sollie, the Sheriff of Lauderdale County,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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M ssi ssippi; Doris Callahan, Jail Adm nistrator; Sarah P.
Springer, chancellor of the Twelfth Chancery Court; the
Lauderdal e County Board of Supervisors (“Board of Supervisors”);
attorney Lawence Prineaux; and attorney WIIliam Jacob. The
district court dism ssed the clainms agai nst Chancel |l or Spri nger
and granted notions for sunmmary judgnent by the remaining
parties.

Serton contends that the district court erred in holding
t hat Chancel l or Springer was entitled to judicial immunity and in
granting her notion to dismss. W reviewthe district court’s
di sm ssal under FED. R Qv. P. 12(b)(6) for failure to state a

cl ai m de novo. Brown v. NationsBank Corp., 188 F.3d 579, 585

(5th Gr. 1999). Judicial officers are entitled to absolute
immunity fromclains arising out of acts perfornmed in the

exercise of their judicial functions. Gaves v. Hanpton, 1 F.3d

315, 317 (5th Cr. 1993). Judicial imunity may be overcone only
by showi ng that the actions conplained of were nonjudicial in
nature or were taken in the conpl ete absence of all jurisdiction.

Mreless v. Waco, 502 U S. 9, 11-12 (1991). Serton has failed to

make such a showing. See Malina v. Gonzales, 994 F.2d 1121,

1124-25 (5th Gir. 1993).

Serton contends that the district court erred in granting
the notions for summary judgnent filed by attorneys Prinmeaux and
Jacob, Sheriff Sollie, and Jail Adm nistrator Callahan. Sunmary

judgnent is appropriate “if the pleadings, depositions, answers
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to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law” Feb. R CQGv. P. 56(c); see Celotex Corp. v.

Catrett, 477 U S. 317, 322-23 (1986). “If the noving party neets
the initial burden of show ng there is no genuine issue of
material fact, the burden shifts to the nonnoving party to
produce evi dence or designate specific facts show ng the

exi stence of a genuine issue for trial.” Allen v. Rapides Parish

Sch. Bd., 204 F.3d 619, 621 (5th Gr. 2000) (internal quotations
and citation omtted).

Def endant Prinmeaux represented Serton in the divorce action

prior to being permtted to withdraw. See Serton, 819 So. 2d at
17. Characterizing Serton’s claimagainst Prinmaux as a | egal -
mal practice action, the district court held that Serton’s clains
agai nst Prineaux are tine-barred under state law. Serton
contends that the limtation period should be equitably tolled
because he suffered froma nental deficiency. Under state |aw,
limtation periods are tolled during periods in which the
claimant is disabled by “infancy or unsoundness of mnd.” Mss.
CooE ANN. 8§ 15-1-59 (West 2003). “The test as to whether the
claimant is so nentally inconpetent as to toll the running of the
statute of limtations, is this: [Is his mnd so unsound, or is
he so weak in mnd, or so inbecile, no matter from what cause,

that he cannot manage the ordinary affairs of life?” USF&G Co.
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v. Conservatorship of Melson, 809 So. 2d 647, 653 (M ss. 2002)

(internal quotation marks omtted). Serton stated in his
affidavit in opposition to the notion for summary judgnent that
he becane suicidal and “nentally inconpetent” on June 13, 2000.
That one is suicidal does not establish that his mnd is so
unsound that he is unable to manage his ordinary affairs.
Serton’s unsupported assertion regarding his nental conpetency is
not sufficient to show that there was a genuine issue of materi al
fact with respect to his soundness of m nd.

In granting the notion for summary judgnent of attorney
Jacob, who represented Serton’s wife in the divorce proceeding,
the district court held that Serton had failed to show that
Jacob’s all eged statutory and constitutional violations were the
proxi mate cause of Serton’s incarceration for contenpt of court.
Serton contends on appeal that Jacob’s failure to serve him
properly with notice of a Septenber 7, 1999, contenpt hearing
prevented himfromproving to the trial court his inability to
pay the child support arrearages and that Jacob obtai ned the
j udgnent of divorce fraudulently by causing himto be
i ncarcerated. Serton contends that Jacob violated his right to
due process by obtaining his incarceration in order to obtain an
unfair advantage in the divorce proceeding.

In its opinion and judgnent, dated April 21, 1998, the state
court found Serton in contenpt, but suspended incarceration on

the condition that he purge hinself fromcontenpt. Serton’s
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failure to conply with the court’s orders resulted in his

i ncarceration for contenpt on Septenber 7, 1999. Jacob stated in
his affidavit filed in support of the notion for summary judgnent
that Serton was notified by mail of the hearing. Serton did not
state in his affidavit in opposition to the notion for summary
judgnent that he did not know that the matter had been set for
hearing. There is no genuine issue whether Jacob’s failure to
personal ly serve Serton with process was the proxi mate cause of
hi s i ncarceration.

Moreover, 42 U . S.C. 8 1983 provides a private right of
action for persons who have been deprived of a right secured
under the Constitution by a person acting under color of state
law. Serton contends that Jacob acted as a state actor “when he
i nvoked the enforcenent of the purported ‘ Tenporary Agreed
Judgnent’ w thout service of any summons . . . .” This argunent
is wwthout nerit. “[P]rivate attorneys, even court-appointed
attorneys, are not official state actors, and generally are not

subject to suit under section 1983.” See MIIs v. CGrimnal Dist.

Court No. 3, 837 F.2d 677, 678 (5th Gr. 1988). Private

attorneys may, however, be liable under 42 U S.C § 1983 if they
conspire with governnental officials. See id. Serton does not
argue on appeal that Jacob conspired with a governnent official
Underlying Serton’s various clains against Sheriff Sollie
and Jail Admnistrator Callahan is the question whether Serton’s

status as a person incarcerated for civil contenpt affects the
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anal ysis of his constitutional clains. W assunme wthout
deciding that Serton’s clains should be analyzed in |ight of the
standards applicable to clains asserted by pre-trial detainees.
The standard applied in analyzing constitutional chall enges
by pretrial detai nees hinges upon the classification of the
chal | enge as an attack on a condition of confinenent or as an

epi sodic act or omssion. Hare v. Gty of Corinth, 74 F.3d 633,

644 (5th Cr. 1996) (en banc). Conditions of confinenent clains
are anal yzed under the reasonable-relationship test of Bell v.
WIilfish, 441 U S. 520 (1979). Under this standard, a
constitutional violation exists only if it is determned that the

conpl ai ned-of condition is not reasonably related to a

| egitimate, non-punitive governnental objective. See Hare, 74
F.3d at 640. Wen the conpl ai ned-of harminvol ves an epi sodic
act or om ssion, the claimnt nust show that the individual
def endant acted with subjective deliberate indifference to the
detai nee’s constitutional rights. See id. at 649 n. 4.

Serton’s main conplaint on appeal is that he was housed in
adm ni strative segregation on 23-hour |ockdown from May 9, 2000,
to October 18, 2000, wi thout predeprivation notice and hearing.

See Wl ff v. McDonnell, 418 U. S. 539, 563-66 (1974). In

consi dering whether a condition of confinenent resulted in the
deprivation of liberty without due process of law, the inquiry
focuses on whether the condition or restriction was punitive

because the State may not punish pretrial detainees. Bell, 441
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U S at 535. The fact that “detention interferes with the
det ai nee’ s under standabl e desire to live as confortably as
possi bl e” does not equate to punishnent. 1d. at 537. However,
an arbitrary or purposeless restriction on a pretrial detainee
leads to the inference that the restriction is punitive. See

Qqgin v. Darnell, 664 F.2d 107, 109 (5th Gr. 1981). “[T]he

ef fecti ve managenent of the detention facility once the
individual is confined is a valid objective that may justify
i nposition of conditions and restrictions of pretrial detention
and di spel any inferences that such restrictions are intended as
puni shnment.” 1d. (quoting Bell, 441 U S. at 540).

The summary judgnent evidence reflects that Serton’s
pl acenment in 23-hour | ockdown was for his own protection and for
the protection of other inmates and was not puni shnent for a
disciplinary violation. Serton’s conclusional statenents and
suppositions in his affidavit are not sufficient to show that
there is a genuine issue whether the | ockdown was punitive. Nor
has Serton shown that there is a genuine issue whether Sheriff
Sollie and Jail Adm nistrator Callahan acted wth subjective
deli berate indifference to Serton’s right to due process.
See Hare, 74 F.3d at 649 n. 4.

For the sanme reasons, Serton cannot show that Sheriff Sollie
and Jail Adm nistrator Callahan acted with subjective deliberate
i ndi fference by taking his wal king cane away. The summary

j udgnent evi dence shows that the cane was taken because Serton
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used it to threaten other inmates. On appeal, Serton contends
only that the reasons for taking the cane away were insufficient
and that his cane was taken away because he was accused fal sely
by other inmates of threatening behavior.

This claiminplicates the adequacy of the nedical care
provided in the jail. “[T]here is no significant distinction
between pretrial detainees and convicted i nnmates concerni ng basic

human needs such as nmedical care.” Gbbs v. Gimette, 254 F. 3d

545, 548 (5th Cr. 2001). To establish liability, a pretria
det ai nee nmust “show that a state official acted with deli berate
indifference to a substantial risk of serious nedical harm and

that injuries resulted.” MWagner v. Bay Gty, Tex., 227 F.3d 316,

324 (5th Gr. 2000); see Estelle v. Ganble, 429 U. S. 97, 104
(1976). “*Deliberate indifference’ requires that the official
have subjective knowl edge of the risk of harm” MWagner, 227 F. 3d
at 324.

Serton contends that he had a nedical prescription for the
cane prior to his incarceration and that he told the jail nedical
staff of this fact on his arrival at the jail. This fact, if
true, does not show that Sheriff Sollie and Jail Adm nistrator
Cal | ahan were subjectively aware of this fact or that they acted
wth deliberate indifference to Serton’s need for a cane. See

Thonpkins v. Belt, 828 F.2d 298, 303 (5th Gr. 1987)

(“[S]upervisory officials are not |iable for the actions of

subordi nates on any theory of vicarious liability.”).
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Serton conpl ains that he becane depressed and suicidal while
in | ockdown and that Sheriff Sollie and Jail Adm nistrator
Cal |l ahan acted with deliberate indifference to his nental
condition. The record reflects that, after Serton threatened to
commt suicide, he was placed on suicide watch until he could be
seen by a counselor. Serton argues only that Sheriff Sollie and
Jail Adm nistrator Callahan caused his depression by putting him
in | ockdown, by taking his cane away, and by maki ng him
unconfortable. These allegations do not show that the defendants
acted with deliberate indifference to his nental condition.

Serton contends that he becane diabetic as a result of the
stress of incarceration and that he was not provided with
i medi ate treatnent. These allegations do not show that the
defendants acted with deliberate indifference to a serious
medi cal condition. The record reflects that Serton’s diabetes
was treat ed.

Serton has raised no issue with respect to the granting of
summary judgnent for the Board of Supervisors or with respect to
his Fourth Amendnent, denial -of-access-to-courts, and state-|aw
tort clainms. Accordingly, those clains are abandoned. See Yohey
v. Collins, 985 F.2d 222, 225 (5th Cr. 1993).

The judgnent is AFFI RVED



