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Tavari s Mononneto Mobore appeals his conviction for one
count of distribution in excess of fifty grans of a m xture and
subst ance contai ning cocai ne base (crack cocaine). He contends
t hat he was deni ed effective assi stance of counsel due to an act ual
conflict of interest. Further, he asserts that the district court

failed to protect his constitutional right to counsel by taking

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



corrective action when the conflict of interest nmanifested at
trial.
Moore fails to show that an actual conflict of interest

adversely affected his attorney’'s perfornmance. See Cuyler wv.

Sullivan, 446 U.S. 335, 348 (1980); Perillo v. Johnson, 205 F.3d

775, 798-99 (5th Cr. 2000). Thus, his argunent that the district
court failed to protect his constitutional right to counsel by
taking corrective action when the conflict of interest manifested
at trial has no nerit.

On appeal, More also argues that perjured testinony on
the part of Governnent agents tainted the jury. Moore’ s argunent

has no nerit because he has failed to show that the Gover nnment

agent's testinony was willfully false. See United States v.
Bl ackburn, 9 F.3d 353, 357 (5th Gr. 1993). “Conflicting or
i nconsi stent testinony is insufficient to establish perjury.” See

Kut zner v. Johnson, 242 F.3d 605, 609 (2001).

Addi tionally, Moore asserts that the district court erred
infailing to verify at sentencing that he and his counsel had read
and discussed the presentence report (PSR), in accordance wth
Federal Rule of Crim nal Procedure 32. Because More has not nade
a showi ng of prejudice, the district court did not plainly err in

failing to ask Mwore whether he had read the PSR See United

States v. Esparza-Gonzalez, 268 F.3d 272, 274 (5th Cr. 2001).

Simlarly, because More has failed to show that his substanti al
rights were affected by the probation officer’s failure to
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personally provide himwith a copy of the PSR, there was no plain
error. |d.

Moore further contends that the district court
incorrectly applied the Federal Sentencing GCuidelines when
cal cul ating the amount of drugs attributable to himat sentencing.
Specifically, he contends that sonme of the statenents used by the
probation officer, pursuant to U.S.S.G § 1B1.3, were not reliable
because they involved hearsay. He further contends that the
statenents referred to conduct occurring ten years prior to the
instant offense and had “a conplete lack of tenporal proximty

to the of fense of conviction.”

Al t hough Moore objected to several paragraphs of the PSR
describing his drug trafficking activity, he did not specifically
rai se objections on the grounds he asserts on appeal. Thus, this

court reviews for plainerror. See United States v. Arce, 118 F. 3d

335, 343 n.8 (5th Cr. 1997). However, this court has held that
“[qluestions of fact that the sentencing court could have resol ved
upon proper objection at sentencing can never constitute plain
error.” Id. Because a district court’s determ nation of the
quantity of drugs attributable to a defendant is a finding of fact,

see United States v. Vital, 68 F. 3d 114, 120 (5th Gr. 1995), Moore

cannot show plain error. Additionally, Mwore' s argunent that his

sentence nust be reversed pursuant to Blakely v. Washington, 124

S. &. 2531 (2004) is foreclosed by this court’s decisionin United



States v. Pineiro, 377 F.3d 464, 465-66 (5th Gr. 2004), pet. for

cert. filed (July 14, 2004) (No. 04-5263).

Lastly, because the record is not sufficiently devel oped
to permt direct review, we decline to address Mwore’s clai mthat
he was deni ed effective assistance of counsel at sentencing. See

United States v. Brewster, 137 F.3d 853, 859 (5th Gr. 1998).

AFFI RVED.



