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PER CURI AM *

Artis Jeronme Wiite, federal prisoner # 21853-018, chall enges
the district court’s denial of his request for mandanus relief,
pursuant to 28 U.S.C. 8§ 1361, requiring the Governnent to file a
FED. R CRM P. 35(b) notion for a reduction of sentence based on
his substantial assistance. He briefs no argunent regarding the

denial of his alternative request for a notion to conpel, and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that argunent is waived. See Yohey v. Collins, 985 F.2d 222,

224-25 (5th Cr. 1993).
Mandanmus nmay issue only when (1) the plaintiff has a clear
right torelief; (2) the defendant has a clear duty to act; and

(3) there is no other available renedy. Smth v. North La.

Medi cal Review Ass'n, 735 F.2d 168, 172 (5th Cr. 1984). The

i ssuance of the wit of mandanus lies within the discretion of

the court to which it is directed. United States v. Denson, 603

F.2d 1143, 1146 (5th Cr. 1979) (en banc).

Wi te has not denonstrated an abuse of discretion on the
district court’s part because, as the district court determ ned,
he has not shown a clear entitlenment to the requested relief nor
a clear duty owed himby the Governnent. Rule 35 notions for
reductions of sentence are generally filed only at the
Governnent’s discretion. See FED. R CRM P. 35(b). Contrary to
White's assertions, the district court correctly found that the
Governnent did not bargain away this discretion by promsing to
file a Rule 35 notion as part of the plea agreenent; it prom sed
only to file a notion for a dowmward departure, pursuant to
US S G 8 5KL.1, based on Wiite's substantial assistance, which
it did. The letters Wiite submtted as proof of the prom se of a
Rul e 35 notion do not support that assertion; even if a
postjudgnment oral prom se was nmade, to obtain relief, Wite would
have to show that the Governnent relied on an unconstitutiona

notive, such as race or religion, in refusing to file the Rule 35
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nmotion. See Wade v. United States, 504 U S. 181, 185 (1992).

White has made no all egation or argunent regardi ng an
unconstitutional notive on the Governnent’s part and thus cannot
denonstrate a clear entitlenent to the requested relief. See id.
at 185-86.

The district court did not abuse its discretion in denying

mandanus relief. See Denson, 603 F.2d at 1146. Accordingly, its

j udgnent i s AFFI RVED



