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PER CURI AM ~
Petitioners Fourchon Welding Contractors, Inc. ("Fourchon
Wl di ng”) and Loui si ana Wrkers’ Conpensati on Corporation

(“LWCC’) seek review of an adm nistrative decision of the U S

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



Departnent of Labor Benefits Review Board (“BRB’). On appeal
Fourchon Wel ding and LWCC contend that there is no substanti al
evidence to support: (1) the admnistrative |law judge (“ALJ")’s
finding that clainmnt Aujest J. Cheram e suffered a residual
disability as a result of his accident; and (2) the award of
permanent and total disability benefits. For these reasons,
Fourchon Wl ding and LWCC urge reversal of the BRB s affirmance
of the ALJ)'s decision and order.! Based on the facts as
presented in the trial record, we affirmthe BRB s order and deny
the petition for review

In May 1997, Fourchon Welding hired Cheram e as a tenporary
inventory clerk. On August 22, 1997, Cheram e sustained a | unbar
strain while [ifting an angle iron. He returned to work for
approxi mately one week after the accident, but he subsequently
sought nedical treatnent. Thereafter, Cheram e brought suit
agai nst Fourchon Welding, alleging his entitlenent to relief
under the Longshore and Harbor W rkers’ Conpensation Act (“Act”),
33 U.S.C. § 901 (2000).

After conducting a trial, the ALJ found that Cheram e was
permanently and totally disabled. Fourchon Wl ding then appeal ed
the AL)'s decision to the BRB. The BRB held that the ALJ erred

in finding that Cheram e had established a prina facie case of

! Respondent, Director, Ofice of Wirker’s Conpensati on
Prograns, United States Departnent of Labor, opted not to
participate in the appeal of this case and hence, did not file a
brief in response to the petition for review
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total disability without first finding that he had a residual
wor k-rel ated nmedical inpairnent. However, the BRB did find that
Cheram e could invoke the 33 U S.C. 8§ 920(a) (“section 20(a)”)
presunption that his continuing back condition was causally
related to his enploynent. The BRB vacated the ALJ' s decision
and remanded the case for the ALJ to determ ne whether the

enpl oyer had provided sufficient evidence to rebut the section
20(a) presunption, and if so, to resolve the issue of causation
on the basis of the entire record.

On remand, the ALJ determ ned that Fourchon Wel di ng had
produced substantial evidence to rebut the section 20(a)
presunption. The ALJ neverthel ess accepted Cheram e’ s testinony
that his continuing back pain prevented hi mfrom obtaining
meani ngful work. This testinony was corroborated by docunentary
evi dence depicting Cherame’s post-injury condition.

Accordingly, the ALJ awarded Cheram e conti nui ng permanent total
disability benefits.

Upon reviewi ng the ALJ' s decision and order on remand, the
BRB affirnmed the ALJ's findings of fact and concl usions of |aw
The BRB determ ned that Fourchon Wel di ng had not denonstrated
that the ALJ' s decision to credit Cherame’ s testinony was
“Inherently incredible or patently incredible.” According to the
BRB, affirmance of the ALJ's award of total disability benefits

was appropriate because Cheram e nade out his prim facie case of



total disability and Fourchon Wl di ng had not established the
availability of suitable alternative enpl oynent.

In their petition for review, Fourchon Wl ding and LWCC
assert that the ALJ's decision: (1) is not supported by nedical
evidence; (2) conpletely discounts the physician’'s rel ease of
Cheram e without restriction; and (3) relies entirely on
Cherame’s allegedly untrustworthy testinony. This court is
bound to uphold the ALJ' s decision provided that it is supported
by substantial evidence and is in accordance with the law. E. g.,

Ledet v. Phillips Petroleum Co., 163 F.3d 901, 904 (5th Cr

1998) (footnote omtted).

Contrary to Fourchon Wl ding and LWCC s assertions, there is
substanti al evidence, based on testinony from several nedica
specialists, indicating that Cheram e sustai ned a residual
disability as a direct consequence of the August 1997 acci dent.
Thi s evidence supports the ALJ' s finding of permanent disability.
See id. at 905 (“An enpl oyee is considered permanently disabl ed
when he has any residual disability follow ng the date of maxi num
medi cal inprovenent.”). Thus, the ALJ did not err in finding
that Cheram e suffered a permanent disability.

Moreover, there is also substantial evidence supporting the
ALJ’s finding that Cherami e “can no longer return to his forner

| ongshore job due to his job-related injury,” thereby permtting
himto establish a prinma facie case of total disability under the

Act . New Ol eans (@l fwi de) Stevedores v. Turner, 661 F.2d 1031,
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1038 (5th Gr. Unit A Nov. 1981), cited with approval in Ledet,

163 F.3d at 905 n.11.2 Further, Fourchon Wl ding and LWCC do not
attenpt to denonstrate that they offered Cheram e suitable
alternative enploynent, an effort which would rebut his prinma

facie case of total disability. See, e.qg., id. Hence, we

conclude that the ALJ did not err in finding that Cheram e
suffered a total disability.

Because there is substantial evidence in the record
supporting the ALJ's finding that Cherame suffered a residual
disability as a result of his on-the-job accident, as well as the
ALJ’ s award of permanent and total disability benefits, we find
no reversible error. For the above reasons, the order of the BRB

is AFFIRMED, and the petition for review is DEN ED

2 Because the Turner standard and the Suprenme Court’s
standard for disability enunciated in Metropolitan Stevedore Co.
v. Ranbo, 521 U. S 121, 127 (1997) (“Disability [under the Act]
is a neasure of earning capacity lost as a result of a work-
related injury.... [T]he statute nmakes it clear that disability
is the product of injury and opportunities in the job market.”),
conplinment one another, a prima facie showing of total disability
under Turner should also satisfy the | ess demandi ng Ranbo
standard. Fourchon Wl di ng and LWCC concede as nuch.

5



