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Harold J. Weeler and Lawer \Weeler, Jr. appeal their
convictions for knowingly making materially false statenents or
representations to the Farm Service Agency (“FSA’), an arm of the
United States Departnent of Agriculture, in violation of 18 U S. C
8§ 1001(a)(2). Specifically, the jury found that the Wheelers

falsely stated in their 1998 applications for disaster relief that

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



they had conpletely planted their cotton crop on May 25, 1998, and
May 26, 1998. Harold J. Weeler was sentenced to 18 nonths
i mprisonment and fined $20,000. Lawer Weeler, Jr. was sentenced
to 12 nont hs and one day i nprisonnent and fined $5, 000. Finding no
error, we affirmthe convictions.

| . BACKGROUND

Har ol d Wheel er, managi ng partner of CMC Farns, owned and
farmed several tracts of land in Leflore County and Carroll County,
M ssi ssi ppi . H s brother, Lawer Weeler, was enployed by CMC
Farms and al so rented and farnmed his own tract of |land in Sunfl ower
County, Mssissippi. Inthe fall of 1997, the Weel ers decided to
pl ant wheat on their respective tracts of |and. The wheat cane to
harvest in late May 1998 and a local trucking firmdelivered the
wheat to grain elevators beginning May 23, 1998. The final
delivery occurred on June 12, 1998.

The Wheel ers then decided to followtheir wheat crop with
cotton. Inventory receipts fromlLewi s Seed & Feed establish that
Lawyer Wheel er picked up the first shipnent of thirty-three bags of
cotton seed on June 3, 1998. Receipts also establish that Lawer
Wheel er or anot her representative of CMC Farns pi cked up additi onal
shi pnents of cotton seed on June 4, 11, and 15, 1998. Fol |l ow ng
the harvest, the Wueeler tracts yielded a nere 70 bales from nore

than 1,000 acres of cotton planted.



The Wheelers held crop insurance on their 1998 cotton
crop through Rural Community Insurance Services. Based on
i nformati on provided by Lawer Weel er, insurance agent Ji my Goss
filled out the crop i nsurance acreage reports, which included fi nal
planting dates ranging from My 15, 1998, to My 23, 1998.
According to their applications, the Weelers qualified for full
cover age.

The FSA's Crop Loss Disaster Assistance Programprovides
conpensation to farners for |oss associated with a particular
farm ng period. Congress passed the disaster programcovering the
1998 growi ng season in early 1999. To qualify for full coverage
under the disaster program cotton nust have been conpletely
pl anted by May 25, 1998. For every day past the 25th that planting
continues, the disaster benefits decrease.?

On April 5, 1999, Harold Weeler net with Brenda Ri cks,
an enployee of the Leflore County FSA office, to conplete his
di saster application for non-irrigated acres. Based on Harold
Wheel er’s answers to her questions, Ricks noted that the planting
date for CMC Farns was May 25, 1998. Wheeler returned to the

Leflore County FSA office on May 12, 1999, to conplete the sane

! For crops planted up to ten days past the final planting
date, the award would be reduced 1% per day |ate. For crops
pl ant ed bet ween el even and twenty-four days past the final planting
date, the assigned production woul d be based on 10% of the paynent
yield, and an additional 2% woul d be deducted for each day (between
11 and 24 days) late. Finally, for crops planted 25 days |ate or
nmore, the assigned production woul d be based on 50% of the paynent
yield. See 7 CF.R 8 1477.110(9g)(1)—€3) (2003).
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di saster application for irrigated acres. \Weeler assured Ricks
that the planting date for the irrigated acres was the sane as that
for the non-irrigated acres, i.e., May 25, 1998. Harold Weeler
filled out a simlar application in Carroll County, but was not
asked about his final planting date.

Also on April 5, 1999, Lawer Weeler visited the
Sunfl ower County FSA office to conplete a disaster application
Lawyer Weeler net with Jo Mizzi, an experienced FSA office
enpl oyee, who filled out the application based on his responses to
certain questions. Muzzi noted on the application that Lawer
Wheel er’s planting date was May 26, 1998.

Both Harold Weeler’s and Lawer Weeler’s disaster
applications were held up for investigation by the Ofice of the
| nspector General. Thus, neither Weel er brother ever received any
di saster relief benefits.

On Septenber 19, 2001, Harold and Lawyer Weeler were
indicted on six counts by a federal grand jury. The indictnents
covered the allegedly materially fal se statenents made by Harold
and Lawyer Wieeler on their crop insurance acreage reports and
di saster applications for Leflore County, Carroll County, and
Sunf |l ower County.

The trial was originally scheduled to begin on
Novenber 13, 2001, in Oxford, M ssissippi, the seat of the Western
division of the Northern District of M ssissippi. However, the
trial was continued several tines on notions from the defendants

-4-



and finally began on May 20, 2002, in Oxford. Before trial, the
Wheel ers objected to holding the trial in the Western divi sion and
requested a transfer to the Geenville division of the Northern
District, citing as reasons the conveni ence of the parties and the
| arger percentage of African-Anerican residents. On April 2, 2002,
the district judge denied the Weelers’ request for a transfer
noting the useful ness of the nore nodern courtroom facilities in
Oxford. In addition, the district judge ordered a district-w de,
as opposed to division-wide, venire in response to the defendants’
concerns.

On May 22, 2002, three days into the trial, the
defendants filed a notion to quash the jury based on the divergent
percentages of African-American and farner residents in the
Northern District conpared to the Geenville division. After
hearing argunments and testinony, the district judge denied the
not i on.

At the close of the governnent’s case, the defendants
filed notions for judgnment of acquittal as to all counts. The
nmotion was granted as to count five against Harold Weel er, which
dealt with his disaster application in Carroll County, but denied
as to the remaini ng counts.

At the close of the trial, defendants unsuccessfully
reasserted their notion to quash the jury. The jury returned a
verdict finding Harold Weeler guilty only as to count siXx,
relating to his disaster application in Leflore County, and Lawer
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Wheeler guilty only as to count four, relating to his disaster
application in Sunflower County. Def endants’ joint notion for
j udgnent of acquittal was deni ed.

Sentenci ng took place on Septenber 10, 2002. Both the
gover nnent and defendants objected to the presentence report. The
def endants’ objections to the guideline |oss determ nation were
overrul ed. However, the governnent’s request for an inclusion for
nmore than mnimal planni ng was sust ai ned.

1. DI SCUSSI ON
A Venue
This court reviews a district court’s decision to

transfer venue for abuse of discretion. United States v. Dickie,

775 F.2d 607, 609-10 (5th Cr. 1985). |In addition, a “substantia
ground for overturning the district court’s decision” nust be

present. United States v. Lipsconb, 299 F.3d 303, 339 (5th Gr.

2002). Federal Rule of Crimnal Procedure 18 requires the
governnment to “prosecute an offense in a district where the of fense
was conmtted.” The district court, when setting the case for
trial within the district, nust consider “the conveni ence of the
defendant and the wtnesses, and the pronpt adm nistration of
justice.” 1d. However, a defendant has no constitutional right to

be triedinaparticular division wwthinadistrict. United States

v. Duncan, 919 F.2d 981, 987 (5th Cr. 1990).



The offenses at issue all occurred in Mssissippi’s
Northern District. This case was originally set for trial in
Oxford, located in the Western division of the Northern D strict,
in conpliance with Rule 18. The defendants nade a noti on pursuant
to Rule 18, requesting an intradistrict transfer to the Geenville
division, which the district court denied. To support their
nmotion, the defendants argued that (1) the all eged cri m nal conduct
arose from their farmng activities in Leflore, Carroll, and
Sunfl ower counties, all in the Geenville division, (2) both
defendants resided in the Geenville division, (3) many of the
defense witnesses resided in the Geenville division, and (4) the
African- Anerican population in the Geenville division exceeded
that of the Western division

The defendants cite Lipsconb, supra, in support of their

position. Lipsconb involved the reversal of a Dallas Gty Counci
menber’ s conspiracy and bri bery convictions. The district judge in
Li psconb transferred the case sua sponte fromDallas to Amarill o,
sone five hours away, even though the defendant and all the
W tnesses lived in Dallas. 299 F.3d at 337, 340. However ,
Li psconb is inapposite to this case.

A district court is not required to grant an
intradistrict transfer request absent a “strong show ng of
prejudi ce” by the defendants. Duncan, 919 F.2d at 985. I n
overruling the notion, the district judge noted the electronic
courtroom in Oxford as one factor weighing against transfer.
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However, he also noted that Oxford is closer to Lawer Weeler’s
home in Cdarksdale (which is actually located in the Delta
division) than to Greenville, the seat of the Geenville division,
and that Harold Weeler’s hone in Carrollton is only a few mles
closer to Geenville than to Oxford. |n addition, although sonme of
the defense witnesses lived closer to Geenville, others |ived
closer to Oxford. The Geenville division’s higher popul ation of
African- Anerican residents should not influence the transfer

deci si on. See United States v. MKinney, 53 F.3d 664, 673 (5th

Cr. 1995) (noting that “an attenpt to i nfluence the racial bal ance
of the jury by setting a case in a particular division would not
have been appropriate or acceptable”). The conveni ence of the
defendants and the wi tnesses was duly considered by the district
judge in overruling the notion and, based on the foregoing, the
district court did not abuse its discretion by declining to
transfer the case to the Geenville division.
B. Modtion to Quash

Appel lants conplain that the district judge erred in
denying their notion to quash the jury venire. They argue on
appeal that because substantially nore African-Anericans and
farmers reside in the Geenville division than in the |arger
Northern District of Mssissippi, they were denied a jury that

represented a fair cross-section of the popul ati on as guar ant eed by



the Sixth Anendnent of the United States Constitution.? See
McKi nney, 53 F.3d at 671. In denying the notion, the district
j udged noted that the venire was sel ected by the conputer at random
fromregistered voters within the Northern District.

To establish a prima facie violation of the fair cross-
section requirenent, the Appellants nust show “(1) that the group
all eged to be excluded is a ‘distinctive’ group in the comunity;
(2) the representation of this group in the venire panel is not
reasonable in relation to the nunber of such persons in the
comunity; (3) that this under-representation is due to systematic
exclusion in the jury selection process.” 1d. (citing Duren v.
M ssouri, 439 U S. 357, 364 (1979)). African-Anericans qualify as
a “distinctive group” for purposes of the fair cross-section

requi renent. United States v. WIllians, 264 F.3d 561, 569 (5th

Cir. 2001). Because the district court determ ned that the sel ec-
tion process was random and conputer-generated, there could be no
“systemati c exclusion” of African-Anericans. This factual deter-
mnation is reviewed for clear error. MKinney, 53 F.3d at 670.
The Appel | ants argue that the Afri can-Aneri can popul ati on

inthe Northern District of M ssissippi amunts to 43.1% but that

2 The defendants failed to nove to stay the proceedi ngs
prior to voir dire and failed to file a sworn statenent of facts,
as required by statute. 28 U S.C. 8§ 1867(a), (d) (2000). Although
the defendants failed to conply with the statutory procedures for
chal l enging the jury venire, they may still assert a constitutional
violation. United States v. WIllians, 264 F.3d 561, 567 n.3 (5th
Cr. 2001).
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only 22%of their venire panel was conprised of African-Anericans.
However, the Appellants nust prove not only that African-Anericans
were under-represented in their case, but that they were
systematically under-represented in other venires drawn fromthe
Northern District. WIllians, 264 F.3d at 568. The Appell ants
of fer no evidence tending to prove that African-Anericans were so
under-represented and thus fail to establish a prima facie
violation of the fair cross-section requirenent. The district
court did not err in denying the Appellants’ notion.?3
C. Sufficiency of the Evidence

This court reviews denials of notions for judgnent of

acquittal de novo. United States v. Wse, 221 F.3d 140, 147 (5th

Cir. 2000). The evidence is reviewed in the Iight nost favorable
to the governnent to determ ne whether a reasonable factfinder
could find the evidence proves guilt beyond a reasonabl e doubt.

United States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982) (en banc),

aff'd, 462 U S. 356 (1983).

1. Know ngly Fal se Statenents

3 Appellants argue that the district court’s decision to nove
the trial from Geenville to Oxford denied them a fair cross-
section of the community in the jury venire by diluting the
percentage of African-Anericans in the venire. Because we find
that this case was originally set for trial in Oxford and, contrary
to Appellants’ assertions, never transferred, there is no issue
here as to whether a discretionary transfer to a location with a
significantly small er African-Anmeri can popul ati on woul d vi ol ate the
fair cross-section requirenent.
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A violation of 18 U S.C. 8§ 1001(a)(2) is commtted by
know ngly making a materially fal se statenent or representation, in
any matter, wthin the jurisdiction of the United States
Governnent, here, the United States Departnent of Agriculture
18 U.S.C. § 1001(a)(2) (2000). Harold and Lawer Weel er maintain
that they began planting cotton on May 26, 1998. They assert that
the FSA enpl oyees’ questions regarding their planting dates were
anbi guous and that, consequently, their answers were not intended
to mslead the governnent. They additionally contend that the
May 25th deadline was not known to themat the tinme they applied
for disaster relief. Al of these argunents were nade to the jury.

Suf ficient evidence was adduced at trial for a reasonabl e
jury to believe that, contrary to their representati ons, Harold and
Lawyer Weeler did not begin planting cotton on My 26, 1998
Har ol d Weel er continues to assert that he picked up 33 bags of
cotton seed on May 26, 1998, from Sanders Seed, Lewi s Seed & Feed’s
supplier. However, a Lewis truck driver testified that he picked
up the sane 33 bags of cotton seed from Sanders and transported
them to Lewis Seed & Feed on My 26, 1998. Uncontradi ct ed
docunentary evidence proves that the sanme 33 bags were in fact
pi cked up by Lawyer Wheel er on June 3, 1998, at Lew s Seed & Feed.
In addition, the sane docunentary evi dence proves that the Weelers
continued to buy cotton seed from Lewis Seed & Feed through
June 15, 1998. The governnent al so produced several w tnesses who
testified that the appearance of the Weelers’ cotton crops
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indicated an initial planting date of md- to late June. G ven the
wei ght of evidence, a reasonable jury could properly concl ude that
the Wheel ers did not begin planting on May 26, 1998.

Harol d and Lawyer Wheeler further argue that the ques-
tions posed to themby FSA enpl oyees were anbi guous, such that they
believed they were to give their initial planting date, as opposed
toafinal planting date.* Harold Weeler nmet with Brenda Ri cks of
the Leflore County FSA office on April 5, 1999. Ricks testified at
trial that she would ask farnmers, “[What’s your planting date or
you can give nme a range or either what day did you finish. . . .”
Ricks testified that she renenbered asking Harold Weeler for his
pl anting date, stating that “l just asked hi mwhen was it planted
or the |ast day that he ended up planting it.” Harold Weeler’s
response was “May 25th.” Wen he returned to the Leflore County
FSA office on May 12, 1999, to fill out an additional application
for irrigated acres, Ricks testified that she asked Weeler if the
planting date was the sanme as for the non-irrigated acres, and
Wheel er responded “yes”. Lawer \Weeler filled out his disaster
application for Sunflower County with Jo Muzzi, who testified that
she has al ways asked farners, “Wen did you finish planting your
cotton?” \Wen asked if she questioned Lawer Weel er about the

date he conpleted planting cotton, Mizzi responded that she did in

4 Even if the Wuweelers believed they were to give their
initial planting date, the evidence at trial was sufficient to
prove that the date given — My 26, 1998 —was false even as a
starting date.
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fact ask him “when was your cotton planted.” |In response, Lawer
Wheel er gave May 26, 1998, as the relevant date.

The Wheel ers argue that the questions were anbi guous and
that they believed they were to give their initial planting date.
However, testinony at trial proved that the final planting date of
May 25th was well-known in the farmng conmunity as an i nportant
date for insurance and disaster relief purposes. Ricks and Mizzi
testified that nonthly newsletters were nmailed to farm operators,
i ke Harol d and Lawyer Wheel er, detailing the final planting dates
for various crops. Several of these newsletters were introduced
into evidence and each one listed May 25th as the final planting
date for cotton. Viewed in this context, the questions asked by
both Ricks and Mizzi were not anbiguous. Thus, the evidence
adduced at trial is sufficient to support a jury finding that the
Wheel ers made knowi ngly fal se statenents to the FSA

2. Mat eri al Statenents

The district court correctly instructed the jury that, in
order to be found guilty of violating 18 U S.C. §8 1001(a)(2), the
defendants’ fal se statenents nust have been material. That is, the
statenent “nust have ‘a natural tendency to influence, or [be]
capabl e of influencing, the decision of the decisionmaking body to

which it was addressed.’” United States v. Gaudin, 515 U. S. 506,

509 (1995) (internal citations omtted). The Wheel ers argue that

the final planting date was immterial to the FSA's award of
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di saster relief because (1) disaster form CCC- 540A does not have a
specific blank for the planting date, (2) the FSA enployee in
Carroll County did not ask Harold Weeler for a planting date
(3) the FSA downl oaded the planting date fromthe crop insurance
form and (4) entitlenent forns had al ready been prepared.

The governnent produced anple evidence at trial to
convince a reasonable jury of the materiality of the final planting
date. John Tanner, the FSA State O fice Specialist, testifiedthat
the final planting date was “crucial” to the FSA s determ nati on of
benefits. The final planting date was so inportant that disaster
benefits decreased the farther away from May 25th the farner
pl ant ed. In addition, both Ricks and Mizzi testified that they
were instructed to ask the farners about their planting date
because it was inportant. That a specific blank did not appear on
the di saster application for the final planting date does not al one
render the date immaterial.?®

The Appell ants enphasize that the entitlenment reports,
illustrating the possible nonetary award, were already prepared
before their visits to the FSA offices and that the i nformation was
merely downl oaded from the crop insurance forns. However, the

evidence at trial illustrated that the entitlenent reports were

> Count five against Harold Weeler, relating to the Carrol
County property, was dismssed fromthe suit at the close of the
governnent’s case. Although the FSA enployee in that particular
office failed to ask Wieeler for his final planting date, this
om ssion does not render the information immterial given the
weal th of other evidence to the contrary.
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merely projections of the award for which the farnmer would be
eligible if the disaster application were accepted. In addition,
t he downl oaded crop insurance fornms nerely provided the certified
acreage or production, not the planting date. These argunents do
not warrant disturbing the jury's wverdict wth regard to
materiality. The governnent produced sufficient evidence at trial
to support a finding of materiality, and thus, the convictions
shoul d be affirned.
D. Sent enci ng
1. Loss Cal cul ation

When revi ew ng application of the Sentencing Gui deli nes,

“Iwl e accept district court fact findings relating to sentencing

unless clearly erroneous, but review de novo application of the

Guidelines.” United States v. Deavours, 219 F.3d 400, 402 (5th
Cr. 2000). |In addition, “[a] district court’s determ nation of
t he anount of | oss caused by fraud is given wide latitude.” United

States v. Brewer, 60 F.3d 1142, 1145 (5th Gr. 1995).

In determning the anmpbunt of loss wunder U S S G
8§ 2F1. 1(b), the district court accepted the PSR s reconmendati on of
$188, 715 for Harold Weel er and $58,470 for Lawer Wueeler. The
figures represent the anpbunt of relief calculated by the FSA

entitlenent reports based on the Wheelers’ fraudulent disaster
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applications.® The Weelers argue the anount of relief for which
they would have been entitled, had their applications been
conpleted correctly, should be subtracted from the |oss
calculation. They also note that because their disaster applica-
tions were held up for investigation, they never actually received
any benefits.

The comentary to U S.S.G 8§ 2F1.1 prescribes, “if an
intended | oss that the defendant was attenpting to inflict can be
determned, this figure will be used if it is greater than the
actual loss.” U S. SENTENCING GUIDELINES MANUAL 8 2F1.1, cnt. n.8
(1998). Thus, it is proper for a district court to “calcul ate | oss
based on the ri sk engendered by the defendant[s’] crim nal conduct,
even where the actual loss was lower.” Brewer, 60 F.3d at 1145.
By msrepresenting their planting date, the Weelers intended to
receive as nuch disaster relief as they could, hence, they should
be charged with the full anobunt for sentencing. In addition,
evidence presented at trial and adopted by the district court at
sentencing revealed that disaster benefits could be wthheld

entirely if the farnmer fraudulently m srepresented a fact, such as

6 Harold Weeler argues for the first tinme on appeal that
$13, 485, representing the disaster relief for the Carroll County
property, should not be included in the |loss cal cul ati on because
count five of the indictnent was di sm ssed. Assum ng arquendo t hat
the inclusion of the Carroll County anmount was error, it 1is
harm ess. Subtracting the anmount fromthe total guideline |oss of
$188, 715 | eaves Harold Wieeler with a loss of $175,230, which
remains in the $120,000 to $200, 000 range applicable for a seven-
| evel increase. U S. SENTENCING GUIDELINES MANUAL 8 2F1.1(b)(1)(H)
(1998).
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a relevant date, when nmeking his application. See 7 CF. R
8§ 1477.109(c)(2) (2003). Thus, given the Wheelers’ fraudul ent
m srepresentation, they nost |ikely woul d not have been entitled to
any disaster relief. The district court did not err in its
determ nation of the appropriate sentencing | oss.

2. More Than M ni mum Pl anni ng

The Appel | ants argue the district court erred by i nposi ng

a two-level enhancenent for “nore than mnimal planning” in
response to the governnent’s objection. U. S. SENTENCI NG GUI DELI NES
MaNuAL 8 2F1. 1(b)(2)(A) (1998). “More than mnimal planning” is

defined as “nore planning than is typical for conm ssion of the
offense in a sinple form” or “any case involving repeated acts
over a period of time, unless it is clear that each instance was
purely opportune.” 1d. at 8§ 1B1.1, cnt. n.1(f). We review the

district court’s determnation for clear error. United States v.

Cenments, 73 F.3d 1330, 1341 (5th Gr. 1996).

The district court noted that Harold and Lawer Wheel er
filed their fal se disaster applications in separate counties, but
on the sane day. Harol d Wheeler visited the Leflore County FSA
of fice several weeks later and again confirmed the fal se planting
date. Lawyer Weeler, on behalf of CMC Farns and Harol d Weel er,
al so reported false planting dates on the crop insurance forns.

See United States v. Carreon, 11 F.3d 1225, 1241 (5th Cr. 1994)

(for sentencing, a defendant may be hel d accountable for acquitted
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conduct). Gven that the Appellants’ false statenents continued
for roughly one year, the district court determned that a two-
| evel enhancenent for nore than m nimal planning was warranted.
This determ nation was not clearly erroneous.
I11. Concl usion
For the foregoing reasons, the judgnents of conviction

and sentences are AFFI RVED
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