United States Court of Appeals
Fifth Circuit

FILED
April 22, 2003

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 02-60774
Summary Cal endar

CATHY G LLESPI E,
Plaintiff - Appellant,
ver sus

B L DEVELOPMENT CORPORATI ON, doi ng
busi ness as The G and Casi no,

Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No.: 2:01-Cv-109-B-B

Before JOLLY, H GE NBOTHAM and DAVIS, Crcuit Judges.
PER CURI AM *

Cathy Gllespie was enployed as a floor supervisor by the
Grand Casino in Tunica, M ssissippi. On May 30, 2000, Lorenzo
Johnson, who was working as a box person™ at a craps table, stole
gam ng chi ps worth approxi mately $5200. Foll ow ng an i nvestigation
into the thefts, Gllespie was di scharged. The vice president of

table ganmes testified in his deposition that his decision to

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

““The box person at a craps table generally serves as the
“banker” for the gane.



di scharge G|l espie was based on the followng: (1) Gllespie was
primarily responsible for supervising Johnson at the tine of the
thefts of the chips; (2) the majority of the thefts, including the
thefts of the $500 chi ps, occurred while G || espie was supervising
Johnson; (3) Gl lespie had sixteen years’ experience in the gam ng
i ndustry and shoul d have noticed and/or prevented the thefts; and
(4) casino managenent wanted to “tighten up” procedures on the
floor.

Gllespie filed a Title VII action against the casino,
all eging that she was di scharged because of her gender, and that
simlarly situated nmle enployees were not disciplined. The
parties consented to di sposition by a magi strate judge. The casino
moved for summary judgnent. Two weeks after G|l espie’ s response
to the summary judgnent notion was due, she filed her response,
along wwth a notion for a retroactive grant of an extension of tine
to respond. On that sanme day, the nmagistrate judge granted the
casino’s notion for sunmary judgnent. The next day, the nagistrate
judge denied Gllespie’s notion for a retroactive extension of
time, holding that counsel’s invol venent with other matters was not
a sufficient excuse for the two-week delay in responding to the
nmotion. The magistrate judge stated further that he was confi dent
that the undi sputed facts supported judgnent for the casino as a

matter of | aw



On appeal, G llespie argues that the nmagistrate judge abused
his discretion by denying her request for an extension of tine.
She al so argues that the district court erred by granting summary
j udgnent for the casino, because it failed to consider that she was
simlarly situated to other mle supervisors who were not
di scharged, or even disciplined, for the sane incident. She
contends that there is a genuine issue of material fact as to
whet her the casino’s stated reasons for her discharge were a nere
pretext for intentional discrimnation.

The magi strate judge did not abuse his discretion by refusing
to grant Gllespie’s notion for a retroactive extension of tine to
respond to the casino’s notion for sunmmary judgnent. The only
reason offered to explain the l|ateness of the response was
counsel s busy schedul e:

[P]laintiff’s counsel is currently involved in

the discovery phases of two class action

litigation matters, along with the trial of a

separate enploynent litigation matter, all of

whi ch have taken a substantial anmount of his

time. Counsel submts that a response to the

motion requires a substantial period of

uninterrupted tine, which his schedul e has not

permtted himthus far.
Such excuses are insufficient to denonstrate excusable neglect
under Federal Rule of Civil Procedure 6(b)(2) (court may in its
discretion extend tinme “upon notion nmade after the expiration of

the specified period ... where the failure to act was the result of

excusabl e neglect”). See McLaughlinv. Gty of LaG ange, 662 F.2d




1385, 1387 (1l1th G r. 1981) (district court did not abuse its
di scretion by denying request for additional tine to respond to
nmotion for summary judgnment where notion was filed four days |ate
and the only basis for “excusable neglect” was that counsel was a
solo practitioner and was engaged in the preparation of other

cases); see also CGeiserman v. MacDonald, 893 F.2d 787, 793 (5th

Cir. 1990) (where counsel failed to denonstrate excusabl e negl ect,
district court did not abuse its discretion in refusing to consider
untinmely answers to interrogatories which were not appended to

opposition to sunmary judgnent notion) (citing MLaughlin).

We conclude further that the magi strate judge did not err by
granting the casino’'s notion for sunmary judgnent. The casino
supported its notion with evidence denonstrating the absence of a
genui ne issue of material fact, and it offered legitimte, non-
discrimnatory reasons for Gl lespie’s discharge. Gllespiefailed
to point to specific evidence that simlarly situated enpl oyees
were treated differently under nearly identical circunstances.
Gllespie argues that she is simlarly situated to two nmale fl oor
supervi sors who were responsible for the gane at the tinme of the
thefts, because each of them had nearly identical relevant
experience and each of them was responsible for supervising the
gane at which the thefts occurred. The sunmary judgnent evidence,
however, is that the two male supervisors worked only as “relief”

supervisors for the gane where the thefts occurred, and that



Gllespie was primarily responsible for supervising the gane.
Moreover, G llespie, and not either of the male relief supervisors,
was supervising the game when the $500 chips were stolen.
Furthernore, G| espie has not shown that there is a genui ne i ssue
of material fact as to whether the casino’s explanation for her
di scharge was a pretext for discrimnation on the basis of her
gender.
For the foregoing reasons, the sunmary judgnment is

AFFI RMED



