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Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 2:96-CV-291-PG

Before KING Chief Judge, and WENER and CLEMENT, G rcuit Judges.
PER CURI AM *

Rayfi el d Johnson, M ssissippi prisoner # R0955, appeals the
denial of his FED. R Cv. P. 60(b) notion, which we construe as
an involuntary dismssal with prejudice of his Ei ghth Anendnent
claimfor failure to prosecute and review for an abuse of

discretion. See FED. R CQv. P. 41(b); Berry v. Cl GNA/ RSI - Cl GNA,

975 F.2d 1188, 1190-91 (5th Gr. 1992).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The record supports our conclusion that the district court
did not abuse its discretion. Johnson never prosecuted the
Ei ght h Amendnent clai mor questioned its status during the five-
year period in which he litigated his First Amendnent claimin
the district and appellate courts. A five-year period of total
inactivity plainly constitutes a clear record of delay. See

Harrelson v. United States, 613 F.2d 114, 116 (5th Cr. 1980).

Consideration of the futility of |esser sanctions was unwarranted

gi ven Johnson’s significant inactivity. See Veazey v. Young’'s

Yacht Sale & Serv., Inc., 644 F.2d 475, 477 (5th Cr. 1981); see

al so Harrel son, 613 F.2d at 116.

W reject Johnson’s contention that his Spears™ hearing
testi nony shoul d have pronpted the nagistrate judge to inquire
further about the existence of clains other than his First
Amendnent claim The magi strate judge does not have a duty to
interrogate the pro se prisoner in such a way as to exhaust
concei vabl e causes of action; Johnson was “the master of his
conplaint” and bore the ultimate responsibility for articulating

his clainms at the Spears hearing. See Davis v. Scott, 157 F. 3d

1003, 1005-06 (5th Cr. 1998).

AFFI RVED.

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).




